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305 Filed May 23 1950 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

LLOYD K. BELT, 

134 Wayne Place, S. E., 
Washington, D. C., 

Plaintiff 

vs. 


HAMILTON NATIONAL BANK, a corporation, 

14th and G Sts., N. W., 

Washington, D. C., 

Defendant 

Civil Action No. 2253- ’50 

Complaint for Damages 
(Breach of Contract) 

First Count 

1. The plaintiff is an adult citizen of the United States 
and a resident of the District of Columbia, and brings 
this action in his own right; the defendant, Hamilton 
National Bank, is a banking corporation doing business 
in the District of Columbia, and is sued in its own right; 
the matter in controversy exceeds, exclusive of interest 
and costs, the sum of Three Thousand Dollars ($3,000.00). 

2. On November 1, 1948, plaintiff and defendant en¬ 
tered into a written contract, a copy of which is attached 
hereto as “Exhibit A” and prayed to be read as a part of 
this complaint. 

3. The plaintiff performed all the things required of 
him by the terms of the said contract, but the defendant 
failed and refused to carry out the terms on its part to 
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be performed, and has failed and refused to pay compen¬ 
sation to the plaintiff. 

WHEREFORE, the plaintiff demands judgment against 
the defendant for the sum of Twenty-five Thousand Dol¬ 
lars ($25,000.00) besides costs. 

Second Co wit 

1. Plaintiff hereby adopts all of the allegations con¬ 
tained in paragraph 1 of the First Count of this Com¬ 
plaint as the first paragraph of this Second Count. 

2. On or about November 16, 1948, plaintiff and 
306 defendant entered into a verbal contract under the 
terms of which the plaintiff agreed to arrange a 
radio program for the defendant, and for which the de¬ 
fendant agreed to pay just compensation; that plaintiff 
commenced work on the said contract and was in a posi¬ 
tion to complete it; that plaintiff was ready, willing and 
able to complete the terms of the said contract on his 
part to be performed; that the defendant wrongfully pre¬ 
vented the plaintiff from completing the said contract; 
that defendant has failed and refused to perform the 
terms of the said contract by it to be performed, and has 
failed and refused to pay compensation to the plaintiff. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of Twenty-five Thousand Dollars 
($25,000.00) besides costs. 

/s/ Lloyd K. Belt 
Lloyd K. Belt 

BARBOUR & DAWSON 
By /s/ James T. Barbour, Jr. 

Attorneys for Plaintiff 
607 McLachlen Building 
Washington 1, D. C. 

National 6668 




Jury Demand 

Plaintiff demands a trial by jury of the issues in this 
case. 

/s/ James T. Barbour, Jr. 
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Plaintiff’s “Exhibit A 

November 1, 1948 


Mr. Lloyd K. Belt 
134 Wayne Place S. E. 
Washington, D. C. 


Dear Mr. Belt: 

In connection with a proposed radio program, in search 
of talent, in the high schools of the District of Columbia, 
we agree to pay you at the rate of $25.00 per week, be¬ 
ginning November 1, 1948, subject to a two weeks’ can¬ 
celation clause, during which time you will perform the 
following duties: 

1. Contact the principal of each high school; arrange 
with the music, dramatic, and other talent departments 
of the particular school for an audition leading toward 
transcription of a radio program to be sponsored by the 
Hamilton National Bank of Washington and supervised 
by Mr. Lance Lindquist of the technical staff of Station 
WOL. 

2. Report to me, in writing, on Monday of each week, 
on the progress that you are making with reference to 
the above. 

3. You will render me, at once, a bill for two weeks’ 
service on your part as a consultant in the proposed radio 


program now under consideration; and each two weeks 
thereafter during the life of this contract. 

4. If and when our Board of Directors approves of 
these transcribed programs, and at the time that they 
are put on the air, I shall write you a revised agreement, 
outlining your duties and basis of compensation. 

Very truly yours, 

/s/ J. W. Peters 
J. W. Peters 

Assistant to the President 

Accepted by: 

/s/ Lloyd K. Belt 

• * # • 

308 Filed Jun 23 1950 Harry M. Hull, Clerk 
Answer of Defendant to First Count 

Comes now the Hamilton National Bank, a corporation, 
the defendant herein, through its attorneys, and admits 
the jurisdiction of this Court and the residences of the 
plaintiff and the defendant, as well as the corporate status 
of the defendant. 

Defendant further admits that on, to wit, November 1, 
1948, plaintiff and defendant entered into the agreement 
represented by plaintiff’s Exhibit A filed in this cause. 
However, defendant denies that the plaintiff performed 
the duties required of plaintiff by. the terms of the 
aforesaid agreement; and avers, on the contrary, that 
while defendant performed its obligations thereunder, 
plaintiff breached the same and failed to perform. De¬ 
fendant avers that it has fully paid plaintiff any and all 
compensation to which plaintiff was entitled. 

Wherefore, defendant denies that the plaintiff is en¬ 
titled to judgment against it in the sum of $25,000, or in 
anv other sum or amount. 

w 


Answer of Defendant to Second Count 

Comes now the defendant, Hamilton National 
Bank, a corporation, through its attorneys herein, 
! 309 and for answer to the second count of plaintiff’s 
complaint said defendant adopts all of the aver¬ 
ments hereinbefore set forth in defendant’s answer to the 
first count of plaintiff’s complaint; and in addition thereto 
defendant denies that it did, on or about November 16, 
1948, or on any other date, enter into any verbal contract 
by and with the plaintiff as in his complaint alleged, or 
that defendant entered into any agreement to employ the 
plaintiff or to pay him for any services to be rendered 
for or on behalf of the defendant. Defendant further 
avers that the only contract and/or dealings which it had 
with plaintiff on any occasion was that referred to in the 
first count of plaintiff’s complaint and defendant’s an¬ 
swer thereunto. 

Wherefore, the defendant denies that the plaintiff is 
entitled to judgment against it in the sum of $25,000 or 
in any other sum or amount. 

Further Defense (first) 

Comes now the Hamilton National Bank, defendant 
herein, through its attorneys, and for further defense 
to plaintiff’s alleged cause of action herein avers that in 
its dealings with plaintiff herein defendant reserved 
the right to cancel plaintiff’s employment at any time 
upon two weeks’ notice thereof; and defendant further 
avers that it did, in accordance with its agreement w r ith 
plaintiff, cancel plaintiff’s agreement and terminated 
plaintiff’s employment by the defendant; and that in addi¬ 
tion thereto said defendant paid plaintiff in full for all 
services rendered by the plaintiff to the defendant and 
for any and all services for which plaintiff was entitled 
to compensation, and that accordingly the plaintiff is not 


entitled to a judgment against the defendant in the sum 
of $25,000,. or in any other sum or amount whatsoever. 

Further Defense (second) 

Comes now the defendant, Hamilton National Bank, 
through its attorneys herein, and for further de- 

310 fense to plaintiff’s alleged cause of action herein 
said defendant avers that on or about November 

16, 1948, it cancelled any and all agreements then exist¬ 
ing by and between plaintiff and defendant, and that 
thereafter plaintiff asserted a claim against the defendant 
as a result of defendant’s aforesaid cancellation, which 
aforesaid claim the defendant disputed. 

Defendant further avers that as a result of the dispute 
aforesaid defendant did thereafter, on, to wit, March 3, 
1949, pay unto the plaintiff the sum of $50 as full and 
complete as well as final settlement of any and all claims 
for any amount which might have been due by the de¬ 
fendant unto the plaintiff, which said amount the plain¬ 
tiff accepted and retained, as a result of which the de¬ 
fendant denies that the plaintiff is entitled to a judgment 
against defendant in the sum of $25,000 or in any other 
sum or amount, as any and all claims against the de¬ 
fendant by the plaintiff were thereupon completely and 
finally compromised and settled. 

WHITEFORD, HART, CARMODY 
AND WILSON 
By /s/ Harry L. Ryan, Jr. 

• • • • 

311 Filed Feb 12 1952 Harry M. Hull, Clerk 

Motion for Leave to Amend 


Comes now the plaintiff, by and through his attorney, 
James T. Barbour, Jr., and moves the court for leave to 


amend his complaint in the above-entitled cause by add¬ 
ing thereto a third and fourth count in substance and 
form appearing in a copy of such proposed amendment 
annexed hereto and made a part hereof as “Exhibit A”. 

/s/ James T. Barbour, Jr. 

• • • • 

312 Filed Mar 5 1952 Harry M. Hull, Clerk 
Order Authorizing Amendment of Complaint 

This cause came on to be heard at this term of Court 
upon plaintiffs motion for leave to amend his complaint 
heretofore filed in this cause, and having been considered 
by the Court, it is, this 5th day of February, 1952, 

ORDERED, That the plaintiff be and he hereby is 
granted leave to amend his said complaint in substance 
and form as prayed for in his said motion. 

/s/ Bumita Shelton Matthews 
JUDGE 

• m • • 

313 Filed Mar 10 1952 Harry M. Hull, Clerk 
Amendment of Complaint for Damages 

Third Count 

1. The plaintiff hereby adopts all of the allegations 
contained in paragraph 1 of the First Count of this 
Complaint as the first paragraph of this Third Count. 

2. On or about November 1, 1948, the plaintiff ap¬ 
proached an officer of the defendant corporation, which 
officer was in charge of advertising for the defendant, and 
told him that he, the plaintiff, had a plan to sell concerning 
an original and novel commercial radio program which 
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could be utilized by the defendant corporation for adver¬ 
tising purposes. At the special instance and request of 
the defendant, the plaintiff gave to the defendant this 
plan for radio advertising, whereupon the defendant em¬ 
ployed the plaintiff to work out the details of the said 
plan for a radio program upon the express promise of the 
defendant to compensate the plaintiff further at such 
time as the program should become a reality an go on 
the air. 

3. That the plaintiff worked for several months on 
the details of the said plan as requested by the defendant, 
following which, on or about February 20, 1949, the de¬ 
fendant informed the plaintiff that the project had been 
abandoned and terminated its relation with the plain¬ 
tiff. 

314 4. On or about March 7, 1949, or subsequent 

thereto, without consulting with or informing the 
plaintiff, and without obtaining plaintiff’s authority for 
so doing, the defendant contracted to sponsor and put 
on the said program and continued and is continuing to 
use the said program, originated and conceived by the 
plaintiff and divulged by him to the defendant because 
of its promise to pay compensation to the plaintiff, to 
the great profit of the defendant and damage to the plain¬ 
tiff, but the defendant has failed and refused to pay com¬ 
pensation to the plaintiff. 

5. Wherefore, the plaintiff sues the defendant and 
demands judgment against it for the sum of $25,000.00 
besides the costs of this suit. 

Fourth Count 

1. The plaintiff hereby adopts all of the allegations 
contained in paragraph 1 of the First Count of this Com¬ 
plaint as the first paragraph of this Fourth Count. 



2. The plaintiff conceived an original and novel plan 
for a commercial radio advertising program and divulged 
the same to the defendant in a confidential manner in re¬ 
liance upon the promise of the defendant to remunerate 
him for its use. 

3. ' That the defendant used and continues to use the 
said plan for its own profit, but has failed and refused 
to pay the plaintiff for the use thereof. 

WHEREFORE, the plaintiff demands judgment against 
the defendant as follows: 

1. Judgment against the defendant for a discovery 
and an accounting of its receipts and profits from the 
use of defendant’s aforementioned advertising plan. 

2. Judgment for a recovery by the plaintiff from the 
defendant of the fair and reasonable value of plaintiff’s 
said plan for the use to which the defendant has sub¬ 
jected it, or 

3. Alternatively, judgment for damages sustained by 
the plaintiff because of defendant’s use of said plan. 

4. And for such other and further relief as to this 
Court shall seem just and proper. 

/s/ James T. Barbour, Jr. 

James T. Barbour, Jr. 

Attorney for Plaintiff 

315 Jury Demcmd 

Plaintiff demands a trial by jury of the issues in the 
above entitled cause. 

/s/ James T. Barbour, Jr. 

James T. Barbour, Jr. 

Attorney for Plaintiff 


316 Filed Apr 7 1952 Harry M. Hull, Clerk 

j 

Answer of Defendant to Amendments to Complaint 

Comes now the defendant herein through its counsel, 
and for defense to the amendments heretofore filed by 
the plaintiff herein to his complaint for damages said 
defendant adopts and restates all defenses heretofore 
raised by it in the answer which it had heretofore filed 
to plaintiff’s original complaint. 

Second Defense 

To Amendments to Complaint 

Comes now the defendant herein and for further de- I 
fense to the amendments heretofore filed herein by the I 
plaintiff to his complaint and avers that the same are 
barred by the Statute of Limitations. 

WHITEFORD, HART, CARMODY 
& WILSON 

i 

By: /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

• • • • 

317 Filed Jun 9 1952 Harry M. Hull, Clerk 

i 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: — 

PLAINTIFF’S pretrial statement is filed in the cause 
and attached hereto. 

ANSWER: Admits that it entered into an agreement 
with plaintiff as indicated in Count 1; deft, denies that 
the plaintiff performed the duties required by plaintiff 
by the terms of the agreement; and avers that while deft. 
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performed the obligations required of it under the con¬ 
tract the plaintiff failed to perform; deft, avers it had 
paid the plaintiff all compensation due him under said 
agreement; deft, denies any verbal contract with the deft, 
and alleges that the only agreement with the plaintiff is 
that one referred to in Count 1; as a further defense, 
deft, claims that it paid plaintiff all compensation due 
him and under its right to terminate the contract it has 
cancelled the agreement with the planitiff; that the com¬ 
pensation paid to the plaintiff was accepted by him as a 
full and complete settlement of any and all claims against 
the deft. As an additional defense, the deft, claims the 
action is barred by the Statute of Limitations. 

Counsel for deft, saw and approved rough draft of this 
pretrial order. 

DATE June 9, 1952 

Atty. for Plaintiff 
Atty. for Defendant 

/s/ James R. Kirkland 
Pretrial Judge 

• * • • 

318 Plavntiff’s Pre-trial Statement 

This is an action by the plaintiff, Lloyd K. Belt, against 
the Hamilton National Bank for damages for breach of 
contract, or in the alternative for the reasonable value 
of a commercial radio program format originated by the 
plaintiff and divulged to the defendant upon a promise to 
pay compensation. 

On or about October 15, 1948, the plaintiff divulged to 
the defendant a format for a commercial radio program 
upon the promise of the defendant to compensate plain¬ 
tiff for its use. On November 1, 1948, a written agree¬ 
ment was entered into between the parties, which pro¬ 
vided, among other things, that w T hen and if the program 
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was put on the air, a new contract was to be written 
stating the duties of the plaintiff and the rate of com¬ 
pensation. 

As a condition precedent to the program being broad¬ 
cast, it was necessary to have the permission of the 
Board of Education because the student body of the pub¬ 
lic high schools was involved. In February 1949 such 
permission had not been obtained, and the defendant an¬ 
nounced to the plaintiff that the project was abandoned. 
On March 7, 1949 the defendant entered into a contract 
to sponsor the program in question, and used the format 
of the plaintiff and continues to do so, and has refused 
to pay the plaintiff therefor. 

/s/ James T. Barbour Jr. 

James T. Barbour Jr. 

Attornev for Plaintiff 

• • • • 

319 Filed Nov 3 1952 Harry M. Hull, Clerk 
Plaintiff's Prayer For Instruction No. 1 

You are instructed that the limited publication of an 
idea or scheme for a radio advertising program to a 
prospective purchaser is not such a publication as would 
cause the owner thereof to lose his property right therein. 

Granted 

• • • * 

320 Filed Nov 3 1952 Hary M. Hull, Clerk 
Plaintiff's Prayer For Instruction No. 2 

You are instructed as a matter of law, that an uncopy¬ 
righted and unpublished original and novel idea or scheme 
for a radio advertising program is property and belongs 
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to the originator thereof until he has published it or au¬ 
thorized someone to publish it for him. 

Granted in substance 

• • • • 

321 Filed Nov 3 1952 Harry M. Hull, Clerk 

Plaintiff’s Prayer For Instruction No. 3 

You are instructed as a matter of law that one who 
knowingly receives, retains and uses or otherwise deals 
with as his own, property of another, which has been 
turned over to him under such circumstances as indicate 
a sale thereof is intended, is obliged by law to pay the 
reasonable value of such property, even though no 
amount has been agreed upon, and even though no prom¬ 
ise to pay has been expressly made. If you find that the 
plaintiff did turn over to the defendant bank an article 
of property under circumstances which justified his ex¬ 
pectation of payment for it, you should bring in a verdict 
for the plaintiff, if you further find that this property 
was used by the defendant bank. 

• • • • 

Granted in substance 

• • • • 


323 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant’s Instruction No. 1 

The jury is directed to return a verdict herein for the 
defendant. 

• • • • 


Denied 
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324 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant's Instruction No. 2 

The jury is instructed that unless it shall find from 
the preponderance of the evidence that the radio program 
proposed by plaintiff to the defendant was new, original 
and novel, its verdict must be for the defendant. Should 
this issue be determined favorably to defendant, the jury 
need not further consider any of the other issues herein. 

Stanley v Columbia Broadcasting System, Inc. 35 Cal. 
2d, 653. 

Granted in substance 

• • • • 

325 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant's Instruction No. 3 

The jury is instructed that there is no compensable 
property right in a mere idea. Accordingly unless it shall 
find from the preponderance of the evidence herein that 
prior to solicitation of the defendant by the plaintiff, 
plaintiff had not reduced his proposed plan to a concrete 
form, setting forth therein the precise details of arrange¬ 
ment and composition thereof; in the form, sequence and 
manner in which the composition in its entirety expressed 
plaintiff’s idea, your finding must be for the defendant 
and you need not consider any further issues herein. 

• • • • 

• • • • 


Denied 
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326 Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant’s Instruction No. 4 

The jury is instructed that unless it shall find from a 
preponderance of the evidence herein that the radio pro¬ 
grams sponsored by defendant were the use by the de¬ 
fendant of a format prepared by the plaintiff and em¬ 
bodying a new, original and novel idea of the plaintiff, 
its verdict must be for the defendant as it is arrangement 
and composition of the ideas pertaining to their form, 
sequence, expression and execution which makes them 
compensable and not the bare idea. 

• * • # 

Granted in substance 

• • • # 


327 Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant’s Instruction No. 5 

The jury is instructed that if it shall find from the evi¬ 
dence herein that the radio program sponsored by de¬ 
fendant in the form in which the same was broadcast was 
arranged, compiled and developed by employees of de¬ 
fendant and others, rather than by plaintiff, its verdict 
must be for the defendant. 

• • * * 


Denied 
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328 Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant's Instruction No. 6 

The jury is instructed that the originator of an un¬ 
patented idea is protected in his property rights therein 
only so long as he does not publicly disclose the same, 
and upon publication thereof, said originator’s compen¬ 
sable property rights therein are at an end, after which 
he may no longer maintain an action in tort for the use 
of such idea. 


• • • • 


Denied 

• • • • 


329 Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant’s Instruction No. 7 

The jury is instructed that if they shall find from the 
evidence herein that the plaintiff divulged his plan gen¬ 
erally to the Board of Education, Woodward & Lothrop, 
Julius Garfinckel Company, American Security & Trust 
Company, or others prior to divulging the same to the 
defendant, such prior divulgence thereupon divested plain¬ 
tiff of any further compensable property rights in the 
use of his plan and your finding shall be for the de¬ 
fendant. 

• • * • 


Denied 
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330 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant’s Instruction No. 8 

The jury is instructed that if it shall find from the 
evidence that prior to disclosure of plaintiffs plan to de¬ 
fendant, plaintiff had disclosed the same to the Board of 
Education, Woodward & Lothrop, Julius Garfinckel Com¬ 
pany, American Security & Trust Company, and/or others 
it may further find that such disclosure by plaintiff con¬ 
stituted a general publication thereof, thereby divesting 
plaintiff of any further compensable property rights in 
his plan, as distinguished from a reservation to plaintiff 
of any rights which he might thereafter have for any 
services thereafter rendered in the production of a pro¬ 
gram based upon the plan. The action herein is solely 
for compensation for the plan and not for services; there¬ 
for your finding herein should be for the defendant if 
you should find from the evidence that plaintiff’s prior 
disclosure of the same constituted a general publication. 

Denied 

• • • • 

331 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant’s Instruction No. 9 

The jury is instructed that before plaintiff may re¬ 
cover herein it was incumbent upon him as a matter of 
law to bargain with and come to a definite agreement 
with defendant upon such compensation as plaintiff would 
be entitled to receive for his plan, prior to disclosing the 
same to defendant, and if plaintiff failed so to do, your 
finding must be for the defendant herein. 

• • • • 


Denied 
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332 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant’s Instruction No. 10 

The jury is instructed if it shall find from the evidence 
herein that the broadcasts sponsored by defendant were 
arranged, prepared, conducted and supervised under the 
primary control and direction of the participating schools 
with plaintiff’s sole requirement thereunder being to 
pay for the same, and with defendant’s sole rights thereto, 
being the rights to be identified as sponsor thereof and 
to approve the quality of the program, such use by 
defendant will not entitled plaintiff herein to prevail and 
your finding shall be for the defendant. 

• • • • 

Denied 

• • • • 

333 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant’s Instruction No. 11 

The jury is instructed that if it shall find from the evi- i 
dence herein that without solicitation by the defendant, 
and prior to reaching any meeting of the minds pertain¬ 
ing to compensation for the use thereof, plaintiff volun¬ 
tarily disclosed his plan to the defendant, its finding must 
be for the defendant herein. 

i 

• • • • 


• • • • 


Denied 



334 
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Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant's Instruction No. 12 


The jury is instructed that even though it should find 
from the evidence herein that plaintiff suggested to de¬ 
fendant’s advertising manager that defendant undertake 
the sponsorship of plaintiff’s plan for a radio program, 
and defendant’s advertising manager agreed with plain¬ 
tiff that if any part of plaintiff’s plan were used by de¬ 
fendant, plaintiff would be compensated therefor, plaintiff 
may not recover herein and your finding must be for the 
defendant 

• • • • 

Denied 

• * • • 


335 Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant's Instruction No. 13 

The jury is instructed that in its determination of this 
action, it shall wholly disregard and preclude from its 
determination of the issues herein any conversations, 
statements and remarks of counsel or of the Court which 
it may have overheard during any conferences at the 
Bench between counsel and the Court during the trial 
hereof, and further that if the Court has said or done 
anything which has suggested to you that is inclined to 
favor the claims or position of either party, you will not 
permit yourselves to be influenced by any such suggestion. 

Denied 


• • • • 
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336 Filed Nov 3 1952 Harry M. Hull, Clerk 

Defendant’s Instruction No. 14 

The jury is instructed that the burden of proving dam¬ 
ages is upon plaintiff and that you may only assess such 
as plaintiff has proven by a preponderance of the evi¬ 
dence. In connection therewith you may not speculate 
or guess their value nor should you as a jury indulge in 
compromise, but should base any finding herein solely on 
the evidence which has been adduced and these instruc¬ 
tions. 

Denied 


337 Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant’s Instruction No. 15 

The jury is instructed that if your finding shall be for 
the plaintiff you may award him only such damages as 
you shall find constitute the actual value or benefit accru¬ 
ing to the defendant from use of plaintiff’s plan. In the 
consideration of such damages you shall bear in mind 
that defendant’s public identification with plaintiff’s pro¬ 
gram was limited solely to sponsorship without the right 
to indulge therein in any commercial exploitation of de¬ 
fendant’s locations, facilities or services. 

• • • • 


Denied 
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• • • • 

Defendant's Instruction No. 16 

The jury is hereby instructed that in their determina¬ 
tion of the issues herein, their verdict must be based 
solely upon such evidence as was admitted by the Court 
herein, and upon the Court’s instructions of the applicable 
law, and that their verdict may not be reached upon con¬ 
sideration of any extraneous matters herein, including but 
not being solely limited to pride, prejudice, sympathy or 
feeling for or against either party hereto, nor further 
upon any concept of moral obligation pertaining to either 
of the parties hereto. 

Denied 

• • • • 

3339 Filed Nov 3 1952 Harry M. Hull, Clerk 
Defendant's Instruction No. 17 

The jury is instructed that if it shall find from the evi¬ 
dence herein that plaintiff failed to institute any action 
for alleged use of an otherwise compensable idea by the 
defendant until after the lapse of more than three years 
from such use, your finding shall be for the defendant. 

Denied 

• • • • 
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Verdict and Judgment 

This cause having come on for hearing on the 29th day 
of October, 1952, before the Court an£ a jury of good and 
lawful persons of this district, to wit: 
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Mattie E. Saike Millicent E. R. Goode 

Ruth P. Dedicott Edward R. Atkins 

Raymond Herran James E. Phillips 

Gilbert A. Schlesinger Selena B. Godfrey 

Ernimo S. Sullivan Rhonia 0. Chambers 

Juanita J. H. Ringold Aldine S. Stoller 

who, after having been duly sworn to well and truly try 
the issues between Lloyd K. Belt, plaintiff, and Hamil¬ 
ton National Bank, defendant, and after this cause is 
heard and given to the jury in charge, they upon their 
oath say this 3rd day of November, 1952, that they find 
the issues aforesaid in favor of the plantiff and that the 
money payable to him by the defendant by reason of 
the premises is the sum of Three thousand three hundred 
($3300.00) Dollars 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Three thousand 
three hundred ($3300.00) Dollars together with costs. 

HARRY M. HULL, Clerk, 

By /s/ Irene B. Burroughs 
Deputy Clerk. 

By direction of 
Judge Alexander Holtzoff 

• • • • 
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Motion for Judgment 

Notwithstanding Verdict of the Jury 

Comes now the defendant herein, through its counsel, 
and pursuant to the provisions of Rule 50, Federal Rules 
of Civil Procedure, moves the Honorable Court to vacate 
the verdict of the jury and the judgment entered herein 
thereupon, and to enter judgment in accordance with de- 




fendant’s motion for a directed verdict and for grounds 
of this motion avers as follows: 

1. At the conclusion of plaintiff’s case, defendant 
herein moved the Court for a directed verdict in its 
favor, which motion the Court denied, reserving however 
unto the defendant the right to renew the same at any 
later stage of the proceedings. 

2. Defendant, at the conclusion of all the testimony 
offered in this action, again moved the Court for a di¬ 
rected verdict, which was denied. 

3. The Court erred as a matter of law in refusing to 
direct a verdict in favor of the defendant for the follow¬ 
ing reasons: 

(a) The Court at the inception of the trial of this 
action ruled as a matter of law that plaintiff’s action 
was one in tort rather than in contract. 

(b) The ruling of the Court that the action herein 
was one of tort rather than contract aborted the legal 
consequences of the paper-writings entered into by and 
between the parties hereto pertaining to the subject mat¬ 
ter of this action . 

(c) The evidence adduced by the plaintiff upon 
342 which defendant’s motion for a directed verdict 
was based will not support a judgment in favor 
of the plaintiff as a matter of law. 

(d) The evidence adduced in support of plaintiff’s 
claim was without any proof that plaintiff’s alleged idea 
was either new, novel or original. 

(e) The evidence adduced in support of plaintiff’s 
claim failed to show that plaintiff at any time prior to 
disclosure of the same to defendant reduced his idea to a 
legally recognizable format. 


(f) The evidence adduced in support of plaintiffs 
claim showed that plaintiff had made a public disclosure 
of his idea prior to disclosure to defendant. 

(g) The evidence adduced upon full trial herein indi¬ 
cated that plaintiff and defendant had reached a full and 
complete agreement relating to plaintiff’s purported idea, 
its use by defendant, plaintiff’s subsequent identity there¬ 
with and his compensation therefor, which agreement was 
fully performed by defendant to plaintiff’s satisfaction. 

(h) Other reasons apparent from the record. 

WHITEFORD, HART, CARMODY 
& WILSON, 

By /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

• • • • 
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Opinion 


Thomas H. Patterson, Esq., and James T. Barbour, Jr., 
Esq., both of Washington, D. C., for the plaintiff. 

Harry L. Ryan, Jr., Esq., of Washington, D. C., for 
the defendant. 

In an action to recover damages for the wrongful ap¬ 
propriation of an idea, the jury found a verdict for the 
plaintiff for $3,300. The defendant now moves for judg¬ 
ment notwithstanding the verdict. 

The salient undisputed facts which appeared at the 
trial are as follows. The plaintiff was in the advertising 
business and conceived an idea of creating a radio pro¬ 
gram, the participants in which were to be school chil¬ 
dren who had vocal or instrumental talent. The program 
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was to be financed and sponsored by some business con¬ 
cern, but was to be controlled by the local school authori¬ 
ties. Different schools were to be represented on various 
occasions. The plaintiff presented his concept to 
344 an officer of the defendant bank, indicating that he 
expected compensation if the proposal were 
adopted. The defendant looked upon the matter favor¬ 
ably and decided to place such a program on the radio. 
It engaged the plaintiff to do the preparatory work, at 
a compensation of $25 per week, with the understanding 
that this agreement might be cancelled by it on two weeks’ 
notice. The plan was then submitted to the local school 
authorities for approval. The latter delayed their de¬ 
cision. After the contract of employment continued for 
two weeks, it was terminated by the bank without the 
required two weeks’ notice. Several months later the 
school authorities communicated with the bank, enquiring 
whether the latter was still interested in the proposal. 
Receiving an affirmative answer, they formally approved 
the scheme. The bank then proceeded to put it into 
effect and engaged another advertising agency for that 
purpose. The program was broadcast on the radio 
weekly for a period of over a year. A different school 
was represented on each occasion. At the beginning and 
the end of every broadcast, an announcement was made 
that the program was sponsored by the Hamilton National 
Bank. The expenses incurred by the bank in connection 
with the program aggregated about $47,000. The plain¬ 
tiff sued for compensation for the use of his idea. In 
equity and good conscience he should be paid. Does the 
law provide a remedy? 

The principal question presented is whether there is 
a property right in an idea and, if so, to what extent. 
Originally at common law” such a property right did not 
exist. This circumstance, howrever, is not determinative 
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of the matter. One of the basic characteristics of 

345 the common law is that it is not static, but is en¬ 
dowed with vitality and a capacity to grow. It 

never becomes permanently crystallized but changes and 
adjusts itself from time to time to new developments in 
social and economic life in order to meet the changing 
needs of society. The law must have some flexibility. 
In a sense it must be behind the times, because before 
the law changes or develops new rules, the conditions 
requiring the modification must acquire some degree of 
permanency. 1 The lag, however, must not be too great 
As was said by Mr. Justice Brandeis, “ Modification im¬ 
plies growth. It is the life of the law.” 2 3 With poetic 
imagery, Mr. Justice Cardozo gave the following expres¬ 
sion to this thought :* 

“The inn that shelters for the night is not the jour¬ 
ney’s end. The law, like the traveler, must be ready for 
the morrow. It must have a principle of growth.” 

The law cannot stand still, as was also said by Mr. 
Justice Cardozo. 4 

The Court of Appeals of the District of Columbia, 
speaking through Mr. Justice Shepard, enunciated the 
same idea in the following language : 5 

346 “The chief attribute of the common law has ever 
been its flexibility, its power of expansion and 

adaptation to the changing needs and circumstances of a 
complex civilization, advancing under the influences of 
learning, discovery and invention. While sudden and 
radical changes in its rules should only be wrought by 
legislative power and not by the courts, yet these should 

1 See Justice Holmes, Collected Legal Pavers, p. 294. 

2 Washington v. Dawson & Co., 264 U. S. 219, 236. 

3 Cardozo —The Growth of the Law, p. 20. 

♦ Id. p. 142. 

5 Utermehle v. McGreal, 1 App. D. C. 369, 368-369. 
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not adhere to the applications of the principles made in 
other days under circumstances and surroundings which 
may have completely changed, bearing the reason of the 
old rule with them.” 

That the common law has never ceased to grow but is 
still ever changing, may be demonstrated by its recent 
recognition of a number of new' doctrines. For example, 
in our owm times the right of contribution among joint 
tort feasors, which did not exist at common law, has been 
developed and enforced. 6 The right of privacy, originally 
unknown at common law, has been evolved and applied. 7 
Only within the past several years a married woman 
was accorded for the first time the right to recover for 
loss of consortium . 8 

The law' has recognized a qualified property right in 
trade secrets, and grants injunctive relief against their 
use or disclosure by a breach of contract or a violation 
of confidence. 9 It is but one short step further to extend 
to ideas at least a limited property right. This step 
has been recently taken. The law now gives effect 
347 to a property right in an idea even though the idea 
may be neither patentable nor subject to copyright. 
Such a concept, however, in order to receive the pro¬ 
tection of the law', must be more than a mere abstraction. 
It must be reduced to a concrete detailed form. It must, 
of course, be novel. 10 For the appropriation of such an 
idea, if it has not been published and thus placed in the 

6 Knell v. Feltman, 85 App. D. C. 22. 

7 Peay v. Curtis Pub. Co., 78 F. Supp. 305. 

8 Hitaffer V. Argonne Co., 87 U. S. App. D.C. 57. 

* Becker v. Contoure Laboratories, 279 U. S. 388, 391. Hoeltke 
v. C. M. Kemp Mfg. Co. (C.C.A. 4th) 80 F. (2d) 912. Aktiebolaget 
Bofors v. United States, 93 F. Supp. 131. Feasel v. NoxaU Polish 
Mfg. Co., 268 F. 887. 

10 In the case at bar, the Court instructed the jury as to these 
limitations. 
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public domain, compensation may be recovered either on 
the theory of a tort, or on the theory of a contract im¬ 
plied in law or quasi-contract. 

The leading decision on this subject is Liggett & Myers 
Tobacco Co., Inc. v. Meyer, 101 Ind. App. 420. In that 
case the plaintiff submitted to the defendant what he re¬ 
ferred to as an original advertising scheme to be used 
for billboard advertising. The idea consisted of a picture 
of two gentlemen, one extending to the other a package 
of cigarettes, saying, “Have one of these,’’ and the other 
replying, “No, thanks; I smoke Chesterfields.” In pre¬ 
senting this thought, the plaintiff indicated that he ex¬ 
pected remuneration if the proposal were used. The 
defendant adopted the scheme, but declined to make any 
recompense. The plaintiff brought suit for damages and 
a judgment in his favor was affirmed on appeal. The 
Court discussed this question as follows (p. 430):— 

“The rules of the common law are continually changing 
and expanding with the progress of the society in which 
it prevails. It does not lag behind but adapts itself to 
the conditions of the present so that the ends of 
348 justice may be reached. While we recognize that 
an abstract idea as such may not be the subject of 
property rights, yet when it takes upon itself the concrete 
form which we find in the instant case, it is our opinion 
that it then becomes a property right subject to sale. Of 
course it must be something novel and new, in other 
words, one cannot claim any right in the multiplication 
table.” 

In Ryan & Associates v. Century Brewing Ass’n., 185 
Wash. 600, the plaintiff submitted to the defendant, pur¬ 
suant to an invitation, a proposed slogan or phrase, “The 
Beer of the Century”. The defendant accepted and used 
the slogan, but declined to pay any compensation. The 
plaintiff thereupon brought suit and a judgment in his 
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favor for $7,500 was affirmed on appeal. Liggett & Myers 
Tobacco Co., Inc. v. Meyer , supra, was cited with ap¬ 
proval. 

In Stanley v. Columbia Broadcasting System, 35 Cal. 
(2d) 653, 656-657, a judgment for the plaintiff for $3,500 
as recompense for the use of a radio program originated 
by him was affirmed on appeal. The Court discussed this 
question as follows: 

“. . . it may be stated that the right of the originator 
of an idea to recover from one who uses or infringes it 
seems to depend upon whether or not the idea wras novel 
and reduced to concrete form prior to its appropriation 
by the defendant, and, where the idea was disclosed by 
the originator to the appropriator, whether such disclo¬ 
sure took place under circumstances indicating that com¬ 
pensation w’as expected if the idea wras used.” 

‘‘Where these prerequisites exist, recovery may be had 
upon a theory of contract implied in fact or in law.” 

The cases on which the defendant relies are distinguish¬ 
able. In Lueddecke v. Chevrolet Motor Co., 70 F. (2d) 
345, the Court in effect held that the idea involved had 
not been reduced to a concrete form and further that it 
was not novel. Even if that decision supported the 
349 defendant’s reasoning, however, this Court with 
due deference would not be inclined to follow it, 
as the authorities just discussed appear to be more per¬ 
suasive and convincing, and more in accord with modern 
developments of the law’ and the requirements of justice 
and fair dealing. The cases of O’Brien v. RKO Radio 
Pictures, 68 F. Supp. 13, and Bowen v. Yankee Network , 
46 F. Supp. 62, were decided on the ground that the ideas 
there involved w’ere not sufficiently concrete. In William 
A. Meier Glass Co. v. Anchor Hocking G. Corp., 95 F. 
Supp. 264, and Akiiebolaget Bofors v. United States, 93 


31 A 


F. Supp. 131, the ideas for which compensation was 
sought had been previously disclosed and made public. 

Whether the idea is original is a question of fact which 
this court properly left to the jury. “The question of 
originality of plaintiff’s program is not one of law to 
be determined by the court but is one of fact for the 
jury’s determination,” Stanley v. Columbia Broadcastmg 
System, 35 Cal. (2d) 653, 665. There was no substantial 
evidence refuting the plaintiff’s claim to originality. 

The same rule is necessarily applicable to the question 
whether the idea has been reduced to a form that is suf¬ 
ficiently definite and concrete. This Court likewise left 
this question to the jury. 

Finally it has been argued that since the plaintiff 
revealed his plan to a representative of the bank, he is 
not entitled to compensation, since such a disclosure 
constituted a publication and abandonment of the idea 
into the public domain. Obviously, this reasoning is 
fallacious. If the owner of an idea were not permitted 
to make sufficient disclosure to a prospective pur- 
350 chaser in order to apprize the latter what is being 
offered to him, it would never be possible to sell 
an idea. Such a property right would be valueless. “If 
it were held otherwise, the mere offer to sell would de¬ 
stroy the thing offered”, Ryam & Associates v. Century 
Brewing Ass’n., 185 Wash. 600. The result would be to 
take away with one hand what was given with the other. 
It would “keep the word of promise to our ear and 
break it to our hope”. 

In view of the foregoing considerations, the motion for 
judgment notwithstanding the verdict is denied. 

/s/ Alexander Holtzoff 

United States District Judge. 

• • • • 
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351 Filed Dec 16 1952 Harry M. Hull, Clerk 

Order Denying Motion for Judgment 
Notwithstanding Verdict 

Upon consideration of the Motion of the Defendant for 
Judgment notwithstanding Verdict, filed herein, and after 
oral argument by counsel for the defendant and for the 
plaintiff, it is, by the Court, this 16 day of December, 
1952, 

ORDERED, that the Motion for Judgment Notwith¬ 
standing Verdict be, and the same hereby is denied. 

/s/ Alexander Holtzoff 
Judge 

# • * • 

352 Filed Jan 13 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 13th day of January, 1953, 
that Hamilton National Bank hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
3rd day of November, 1952 in favor of Lloyd K. Belt 
against said Hamilton National Bank. 

/s/ Harry L. Ryan, Jr. 

Attorney for Defendant 

17 Lloyd Kenneth Belt , 

the plaintiff, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY MR. BARBOUR: 

Q Will you state your full name, please? A Lloyd 
Kenneth Belt. 
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• * • • 

Q And what is your occupation? A I am employed 
by the American Automobile Association. 

* • * * 

18 Q In what capacity? A I am employed as 
an advertising salesman. 

Q Directing your attention to the month of August, 
1948, did anything unusual occur with respect to yourself 
at that time? A I had an idea for what I considered to 
have been an original and unique idea for a radio pro¬ 
gram. 

Q Will you tell us what that was—tell us what the 
idea was? A In essence the program w*as to utilize the 
vocal and instrumental talent of students in the public 
high schools here in Washington. In essence, it was an 
amateur show. I attended high school in Washington and 
I recall that at McKinley High School there were fre¬ 
quently held such programs, within the confines of the 
school. It wasn’t sponsored or broadcast. And I felt 
that such an idea, such an activity, could be extended and 
made into quite a presentable radio program. 

Q And what were the details of this program? Tell 
us, just as much as you can, just what you intended to 
have done. A Well, as I have said, my general idea was 
to hold a series of radio programs, in which there would 
appear vocalists or instrumentalists from the various 
high schools. And I felt that such a program 

19 should be held in a series, at the end of which 
there should be some sort of a prize awarded to 

the grand sweepstakes winner, if you want to call him 
that. 

• • * • 

THE WITNESS: I felt that there should be a win¬ 
ner declared or adjudged on each radio program, half- 
hour radio program; that at the end of this series of 
programs that there was to be selected a winner among 
these various winners of the individual programs; and 
that that winner, the over-all winner, along with pos- 
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sibly a second and third choice, and so forth, that they 
should receive prizes. 

I suggested later that at least the first prize should 
take the form of a musical scholarship awarded to that 
student, to the musical school of his choice. 

BY MR. BARBOUR: 

Q Did you contact anyone on the School Board with 
respect to this program? A Yes. Having attended the 
public school system, I felt that the Board of Education’s 
approval would undoubtedly have to be gotten before such 
an idea could materialize. 

Q What did you do with respect to that? A 

20 As I said, I had attended McKinley High School, 
and I thereupon contacted Dr. Bish, who was then 

and I believe still is the principal of that high school, and 
asked him to advise me— 

Q Now, just a moment. As a result of vour confer¬ 
ence with Dr. Bish, what did you do? A I thereupon 
contacted Dr. Nelson at the Board of Education. 

Q In what manner did you contact Dr. Nelson? A 
By telephone initially, I believe. 

Q Did you subsequently contact him in some other 
way? A Not until I had a personal interview with him 
and Mr. Peters from the Hamilton National Bank. 

Q Did you ever write out a detailed plan of this pro¬ 
gram? A Well, as a result of several telephone calls 
to Dr. Nelson— 

Q Speak louder, now, so we can all hear you. A As 
a result of the first and several subsequent calls to Dr. 
Nelson, and at his suggestion, I committed the idea of 
the program, as I foresaw it. He suggested that I commit 
the idea in writing in the form of a letter, and send that 
letter to him, so that it in turn could be put before the 
board for its approval or rejection. 

Q Was that before or after you consulted with 

21 anyone with respect to the use of the idea com¬ 
mercially? A It was before I contacted the Ham- 
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ilton National Bank. It is a little difficult to say whether 
it was before I contacted any prospective sponsors. It 
was somewhat of a simultaneous operation. 

Q When did you contact the Hamilton National Bank! 
A As I recall, it was about the middle of October in 
1948. 

Q And whom did you see there? A Mr. Peters. 

Q How did you get to see him? A I was referred to 
him by an old gentleman on the first floor. I don’t recall 
his name. But I went in and asked for the advertising 
manager, and this old gentleman referred me to Mr. i 
Peters. 

Q All right. And will you tell us what took place at ; 
the first meeting between you and Mr. Peters? A Well, \ 
after I had introduced myself, I told Mr. Peters I thought 
I had a good, unique idea for a radio program, and that 
I would like to try and sell him the right to use that idea 
for a radio program. 'Whereupon I then explained the 
idea, much along the lines of the letter that I had written ' 
to Dr. Nelson several weeks previously. 

Q And as a result of that meeting with Mr. Peters, 
what happened? A Well, as a result of that meet- 

22 ing, and several others, we signed the contract of 

November 1, 1948. 

• * • • 

23 Q What happened on November 1st? A That, 
of course, was the date of our contract. Mr. Peters: 

explained it this way. He said the bank was interested 
and, barring no unforeseen circumstances arising, the 
bank was interested in putting on the program, using my 
idea; but that he did not feel that I could be paid for 
the bank’s use of that idea until such time as the bank 
was actually putting my idea to use, that is, the program 
was actually on the air and being broadcast to listeners. 
However, inasmuch as I had been in contact with the 
Board of Education and I had attended the public schools, 
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and so forth, he said that I could be used to take care of 
several jobs that had to be taken care of by way of 
preparing for the actual broadcast of the program. 

This contract, then, outlined a number of duties 

24 that— 

MR. RYAN: I object to that, if Your Honor 

please. 

THE COURT: Objection sustained. 

* • • * 

THE COURT: Gentlemen, is there any dispute over 
the contract, or will it be stipulated the contract was 
entered into? It should have been stipulated at pretrial. 

• • • • 

MR. BARBOUR: I offer this as Plaintiff’s Exhibit 1. 
I would like to read it to the jury. 

THE COURT: You may read it to the jury. 

25 (The November 1, 1948 contract was marked and 
received in evidence as Plaintiff’s Exhibit No. 1.) 

# * • • 

26 Q Now, Mr. Belt, will you tell us what hap¬ 
pened after that contract was signed. A You 

mean the conversation that followed the signing of the 
contract? 

Q If there was a conversation following the contract, 
yes. 

• • • • 

28 THE WITNESS: Well, as I was saying a few 
moments ago, he again stressed the idea, as I 
remember, that this contract was to cover the interim 
period, the period during which the program was in pro¬ 
duction, the period before its actual broadcast; that inas¬ 
much as I had been involved in a number of these pre¬ 
liminary jobs already, that I w r as a logical person to 
continue those activities. 

• * • • 
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Q What did you next do with respect to this program? 
A Well, the first job was to secure the Board of Edu¬ 
cation’s approval of the idea, so that we could go ahead 
with the various production jobs. I therefore continued 
to try and get the Board of Education’s approval of the 
idea. 

Q Did you contact anyone on the Board of Education? 
A Yes. I kept in, well, almost daily contact with Dr. 
Nelson’s office. 

Q Did you contact anyone else at the Board of Educa¬ 
tion? A Yes. I contacted a gentleman. I believe his 
name was Heuber—Dr. Heuber. He, I understood, was 
a teacher at the Wilson Teachers College and was a chair¬ 
man of the radio committee or something or other 

29 of the public school system. I outlined my idea to 
him. 

Dr. Nelson’s office had said that Dr. Heuber’s commit¬ 
tee would have to review the program. I contacted Dr. 
Heuber. He became quite enthusiastic over the idea and 
indicated that he would approve of the idea, at such time 
as the matter was presented to his committee. 

Q Did you get the permission of the school board to 
go ahead with this program? A No, I did not. 

• • • • 

Q Well, when did you next see Mr. Peters, after you 
made these various attempts to or you did contact the 
school board? WTien did you next see Mr. Peters? A 
Well, that was simply one activity, the board of educa¬ 
tion. We also held, Mr. Peters and I, held several con¬ 
ferences with Mr. Lindquist, the program director of Sta¬ 
tion WOL. And we then, too, started to discuss the var¬ 
ious technical problems involved with the production of 
the show—whether it was to be a live show, or a tran¬ 
scribed show, and so forth. 

After several conversations of that nature, Mr. Lind¬ 
quist and I, as the representative of the bank, went 

30 out to the McKinley High School one afternoon, 
and had a talk with the director of music, if that 
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was her title, at McKinley High School, preparatory to 
running an actual audition and transcription at McKinley 
High School. 

Q Directing your attention now to November 15, did 
anything occur on or about that time, between you and 
Mr. Peters? A Yes. The contract was cancelled as of 
that date. 

• • • • 

31 Q Did you have any other conversation with 
him at that time? A He went on to say that at 

such time that the Board of Education’s approval was 
rendered, and then the program could have actually been 
broadcast, that a new contract would be negotiated. 

• • • • 

32 BY MB. BARBOUB: 

Q Directing your attention now to the month of 
February, 1949, can you tell us anything that took place 
between you and Mr. Peters at that time? 

• • • • 

33 THE WITNESS: The contract of November 1 
and November 15 had stipulated a two-weeks can¬ 
cellation clause. I had been advised of its cancellation, 
though I had never received the two weeks’ notice. I 
therefore requested that tw^o weeks’ notice in February, 
as I recall. 

BY MB. .BARBOUR: 

Q What do you mean by requested the two weeks’ 
notice? A Of the payment of two weeks. 

• * • • 

Q How did you request that? 

• • • • 

34 Q Is that your signature, Mr. Belt? A Yes. 

• • • • 

MR. BARBOUR: I offer this in evidence as Plaintiff’s 
Exhibit 2. 


THE COURT: It may be admitted. 

(Letter February 18, 1949, Belt to Peters, was marked 
and received in evidence as Plaintiff’s Exhibit No. 2.) 

• * • • 

36 BY MR. BARBOUR: 

Q Did you see Mr. Peters after that letter was 
written, Mr. Belt? A Yes. • • • 

* • • * 

Q What was the substance of what he said? A We 
talked for perhaps 15 or 20 minutes. As I say, Mr. 
Peters was quite angry. He said that he did not know 
who had advised me to make such a demand upon the 
bank; but that in view of the cordial way, the cordial 
reception that the bank had given my idea, and so forth, 
that he certainly thought that I was being ill-advised in 
making such a demand. 

37 Q Did he pay you the money at that time? A 
No, sir. He refused to pay me at that time. 

Q Did he say that he was not going to pay you? A I 
don’t recall that he refused payment, in so many words. 
I asked for it. I did not get it. 

• • • • 

38 Q In other words, after this last conversation 
■with Mr. Peters, the one you have just testified to, 

did you authorize the bank, or anyone for the bank, that 
this idea could be used in a radio program? A Defi- 
nitelv not. 

Q Did anyone for the bank ever notify you that the 
School Board had approved these programs? A No; 
they did not. • * • 

. 

40 BY MR. BARBOUR: 

Q Mr. Belt, when did you learn that the bank was 
going to sponsor a radio program? A In March, I be¬ 
lieve, March of 1949. 
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MR. BARBOUR: If the Court please, may we ap¬ 
proach the bench at this point? 

THE COURT: Yes indeed. 

(At the bench:) 

MR. BARBOUR: Under the pleadings as they stand 
we have alleged that the plaintiff conceived this original 
and novel advertising program, and we have alleged that 
the bank used this same program. That has not been 
denied by the answer. So under Rule 8-D I think we can 
take that as admitted. 

THE COURT: Is that correct? 

MR. RYAN: No. This pleading directs itself to a 
program as an advertising program. If the Court please, 
we admit we sponsored a program. That is all. 

THE COURT: I will look at the pleadings. 

MR. PATTERSON: Amended 3 and 4, particularly 
4. 

THE COURT: You didn’t deny, Mr. Ryan, the alle¬ 
gations of 3 and 4 at all. 

MR. RYAN: Doesn’t that reassert all the defenses 
pleaded to 1 and 2? 

• • # • 

41 MR. RYAN: I make a motion at this time to 
amend the answer to the amended complaint, to 
assert a denial of our use of his idea. 

• • * • 

THE COURT: Suppose you state just which aver¬ 
ments of the amendments you wish to deny (handing 
file). 

MR. RYAN: The defendant denies that the plaintiff 
tendered to defendant a plan concerning an original and 
novel commercial radio program which could be utilized 
by the defendant for advertising purposes. 

The defendant denies that it employed the plaintiff to 
work out the details of the plaintiff’s sponsorship plan 
for a radio program, and denies that the defendant en- 
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tered into any express promise to pay plaintiff further at 
such time as the program should become a reality and 
go on the air. 

We deny that the plaintiff worked several months 
42 on the details of his plan, at the request of the 
defendant. 

Defendant denies that it informed the plaintiff on or 
about February 20, 1949, that the project had been 
abandoned. 

Defendant admits that it terminated its relationship. 

We deny that on March 7, 1949, or subsequent thereto, 
that we contracted to sponsor and put on the program. 

We deny that the program was originated and conceived 
by the plaintiff. 

We deny that there was any divulgence by the plain¬ 
tiff to the defendant of his plan, upon an express prom¬ 
ise to pay compensation to the plaintiff. 

Defendant denies that it profited from the program, 
and it denies that the plaintiff was damaged. 

In response to the 4th count, we deny that the plaintiff 
conceived an original and novel plan. 

We deny that any plan divulged to the defendant by 
the plaintiff was divulged in any confidential manner, or 
upon the promise by the defendant to pay the plaintiff 
for use of the plan. 

We further deny that the plan has been used, or any 
plan promulgated by the plaintiff has been used by the 
defendant for its profit. 

• • • • 

45 Q Mr. Belt, have you received any compensation 
at all from the bank, other than the one hundred 

dollars which you have already testified to? A None. 

• • • • 

46 Cross Examination 
BY MR. RYAN: 

Q Mr. Belt, in August, 1948, how were you employed? 
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• • • • 

THE WITNESS: I was attending George Washington 
University here in Washington, and I was employed by 

radio station WOOK. 

• • • • 

A Selling radio advertising time. 

• • • • 

47 Q When did you first reduce your idea to writ¬ 
ing? A In my letter to Doctor Nelson, as I recall, 

just prior to my contacting the Hamilton National Bank. 

• • • • 

Q And did that letter to Doctor Nelson contain a 
complete setting forth and explanation of your idea, sir? 
A I feel it did, yes, sir. 

Q Well, did it? A It is a matter of opinion, it seems 
to me. In my opinion it did set forth a format for a 
radio program. 

• • • • 

48 THE COURT: I suggest that the letter would 

speak for itself, if it is available. Is it available, 

gentlemen ? . 

• • • • 

MR. BARBOUR: I have a copy of it, yes. 

THE COURT: I think a copy could be used. 

• • • • 

MR. RYAN: May we stipulate that this letter, dated 
October 21, 1948, addressed to Mr. Norman J. Nelson, 
Franklin School, is the format about which the plaintiff 
is testifying in this case? 

THE COURT: I am a little nonplussed, Mr. Ryan. 
In just what significance do you use the word “ format ?” 

MR. RYAN: That is the designation that is used in 
the pretrial, if Your Honor please; that this gentleman 
provided us with a format. 

• • • • 
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ME. KYAN: May we then stipulate, subject to 
Mr. Barbour’s explanation, that this document of 
October 21st, 1948 is that thing? 

THE COURT: Will it be stipulated that this letter 
sets forth the format of the program for which you seek 
compensation in this action? 

MR. BARBOUR: Yes, Your Honor. 

MR. RYAN: Then may that be marked Defendant’s 
Exhibit No. 1 for identification at this time? 

(Letter October 21, 194S, Belt to Nelson, was marked 
for identification as Defendant’s Exhibit No. 1.) 

BY MR. RYAN: 

Q Mr. Belt, in reference to Defendant’s Exhibit No. 1 
for identification, dated October 21, 1948, which I 

50 now’ show you, I w’ill ask you if this paper or any j 
other copy of it was ever presented to Mr. Peters 

for his consideration. A I don’t recall that it ever was, 
no. 

• • • • 

Q Then, Mr. Belt, I w’ill ask you what part of your 
idea was a new idea, something that hadn’t been done ; 
before, sir. A Amateur shows, of course, are quite com¬ 
monplace. To my knowledge, how’ever, I did not 

51 know, as of then, nor have I heard since then, ex- ; 
eept for the bank’s program—I did not know of 

an amateur show involving the use of vocal and instru¬ 
mental talent in public schools. It seemed to me, and to , 
mv knowledge it was, a rather new and unique twist to 
an old thing. j 

Q So then it is your contention, is it, or your state¬ 
ment, that the novelty of your idea was that it only sought 
talent from public schools? A That was the essence of 
my idea as I presented it to Mr. Peters, yes. j 

Q You w’ere then in the advertising business, weren’t . 
vou, Mr. Belt? A That is correct. 

Q And weren’t you familiar that talent of various j 
sorts in the public schools, being amateur, w’as neverthe- 
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less sought for numerous purposes? A I was quite 
aware of that, yes. 

• • • • 

52 Q But you thought that in so far as this spe¬ 
cific matter of producing instrumentalists or vocal¬ 
ists from public schools was concerned, that that would 
be a new or novel idea? A I felt that, yes. 

• • • • 

Q Do you know of a request that was made to the 
public schools by the Hamilton National Bank for the 
right to enter into such a sponsorship as ultimately came 
out of this? A Yes. 

Q Was that a letter sent by Mr. Peters to Dr. Corn¬ 
ing? A It was signed by Mr. Peters, yes. 

Q Did you see it before it went from Mr. Peters to 
Dr. Corning? A I assisted in its formulation. 

Q That letter, dated November 1, 1948—is it not? A 
Well, I can’t attest as to the exact date. That was the 
approximate period. 

Q It was the same date that a contract was given 
you by the Hamilton Bank, wasn’t it, Mr. Belt? A If 
that is the date of the letter, yes. 

53 Q Yes, sir. The things were done simultane¬ 
ously, weren’t they? Right while you were there, 

a letter was written to Dr. Corning and a contract was 
given to Mr. Belt? A Yes, sir. 

• • • • 

55 Q How many times had you been to the Board 
of Public Education in regard to your letter of 
October 21st, 1948, between that date and November 1st? 
A I was in contact with the Board of Education quite 
frequently. 

• • • • 

57 Q Now, Mr. Belt, did you submit the plan of 
November 1st, 1948, to the school board? A Mr. 
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Peters signed the letter; but, as I said, I assisted in its 
formulation. 

• • * * 

58 Q That letter contains the expression, “Lloyd 
K. Belt is the exclusive agent of the Hamilton Na¬ 
tional Bank to act on our behalf in relation to such search 
for talent, subject to such cancellation clauses as may 
exist between Mr. Belt and the Hamilton National Bank.” 

Now, you were familiar with the fact that that provi¬ 
sion was in the letter, referring to a cancellation clause, 
were you not? 

• • • • 

THE COURT: Mr. Ryan, I confess I am unable to 
see the relevancy of that. As I understand this 

59 case, the plaintiff is predicating his right or alleged 
right to recover, not on any contractual relation, 

but on a violation of a property right in this alleged idea, 
in that in respect of the contract, and after the contract 
was cancelled, he claims his idea was used by the bank. 
In other words, this is really a tort case. 

Do I correctly understand the plaintiff’s theory? 

MR. RYAN: If Your Honor please, we take the posi¬ 
tion, as a matter of law, that all agreements, everything 
that this man owned and had to sell, merged in a written 
contract, of November 1st, 1948, and that any compensa¬ 
tions he became entitled to were covered by that agree¬ 
ment. 

* * * • 

64 Q Mr. Belt, you concluded all of your arrange¬ 
ments, in so far as the divulgence of any idea or 
plan to Mr. Peters, on or before November 1st, 1948, did 
you not? A The substance of the idea, he knew by that 
time, certainly. 

Q Yes, sir. And you didn’t divulge any new ideas 
to him after that date, did you, sir? A No ideas that 
would have fundamentally changed the original proposi¬ 
tion, no. 
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y And as a matter of fact you have heretofore stated 
that on or before November 1st, 1948, you had sold to 
the Hamilton National Bank everything you had to sell, 
except your services? Is that correct? A If I said that, 
that was not my meaning. 

May I explain that, Your Honor? 

THE COURT: Yes, you may. 

THE WITNESS: In answer to that particular ques¬ 
tion, I said the idea had been sold, meaning it 
65 had been sold in the sense that I had located some¬ 
one, namely, the Hamilton National Bank, who had 
told me they were willing to pay me for the use of the 
idea. In that sense it had been sold, as far as I was con¬ 
cerned, as of November 1. 

• • • • 

6S Q Mr. Belt, when your services were terminated, 
Mr. Peters advised you that he hoped that at a 
later date he could reengage you, did he not? A To per¬ 
form the duties that were stipulated under the cancelled 
contract, yes. 

* * • • 

72 Q Now t getting, Mr. Belt, to November 15th or 
16th, when you received your notification from the 
bank that your services were no longer required, you 
knew then, in your own mind, that your services to the 
bank had been terminated, did you not? A The services 
which I had agreed to undertake under the contract, yes. 

Q And your agency, as a representative of the Hamil¬ 
ton National Bank, had been terminated, had it not? A 
Officially, yes. 

Q Did there come a time when, despite that, you held 
yourself out and represented to anyone that you were still 
representing the Hamilton National Bank for the purpose 
of endeavoring to obtain some action by the Board of 
Education on the program? A I wouldn’t say that that 
was my position, after November 15, no. 
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Q Isn’t it a fact, Mr. Belt, that on February 1st, 1949 
you addressed a letter to then Senator McGrath, 

73 as chairman of the District of Columbia Senate 
committee, advising him that you were represent¬ 
ing the Hamilton National Bank, and you wanted to know 
why it was you weren’t getting any action out of the 
Board of Education? 

THE COURT: Just a moment. 

• * • • 

THE COURT: You are opening the door to that whole 
subject-matter. 

MR. RYAN: Since it will tie in to one of the defenses, 
then, I will, with Your Honor’s admonishment, still pre¬ 
fer to open the door. 

THE COURT: What is the defense? 

MR. RYAN: A complete severance of all dealings with 
Mr. Belt, because of the holding out— 

THE COURT: Will counsel please come to the bench. 

(At the bench:) 

THE COURT: Gentlemen, I am going to follow my 
usual practice of confining the trial to the issues. Now, 
as I understand the issues, there is no dispute over 

74 the fact that business relations were terminated. 

The plaintiff claims that Ihe bank was guilty of 
a tort, namely, in appropriating his idea. He doesn’t 
claim that there was any business relationship at the 
time—and if I am wrong as to my statement, I want to be 
corrected. The plaintiff doesn’t claim there was any con¬ 
tractual relationship, implied or expressed. He does not 
base his claim on the basis of any alleged contract He 
bases his claim on the contention that you have appro¬ 
priated his literary property, and therefore you are guilty 
of a tort—and that is what we are going to try here. 

Have I correctly stated your contention? 

MR. BARBOUR: That is correct. 

THE COURT: Then that is what we are going to 
try. 
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MR. RYAN: My position in defense of the bank, if 
Your Honor please, is that this gentleman came to them 
on the 1st of November, and they reduced everything they 
had pertaining to them to a written contract. That writ¬ 
ten contract, among other things, had in it the provision 
that “if we ever broadcast, we will enter into a new con¬ 
tract with you.” Thereafter that was terminated. There¬ 
after a claim was asserted under that contract—not under 
one part of it, but under the whole contract—under the 
whole contract, which meant future use and everything 
else. 

THE COURT: That contract has nothing to do 
75 with future use. That contract has to do with $25 
a week for preparatory services. 

MR. RYAN: The last paragraph, if Your Honor 
please, says that at such time as we ever broadcast, we 
would enter into a new contract. 

THE COURT: That is right, and they never did. 

MR. RYAN: Because they were dissatisfied with his 
services; and they settled with him on a flat monetary 
basis that his counsel demanded and was acceptable. 

THE COURT: You are perfectly right, as far as you 
have gone. But his contention is that, having done so, 
you had no right, then, to go ahead and use his idea. 

MR. RYAN: His idea was a property right, wasn’t it, 
Your Honor? Being a property right, it had merged with 
all other rights in the contract. 

THE COURT: No. 

MR. BARBOUR: The idea merged with all the other 
rights in the contract? 

THE COURT: If the Court is with you, the best 
thing is to keep quiet. 

No. That contract did not convey any property right, 
and I so rule. 

MR. RYAN: As a matter of law? 
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THE COURT: As a matter of law. Therefore the 
contractual relationship is not in this case. The 

76 only question in the case is did you commit a tort 
or not when, after the contract was terminated, or 

even if there was no contract, you used what he said was 
his idea, in which he claims to have a right. And I 
think we are going to confine this case to that. 

• * • • 

77 Q Mr. Belt, you have indicated that at some ; 
date subsequent to your severance of employment 

by the Hamilton National Bank, that you became aware 
that the Hamilton National Bank was sponsoring a pro¬ 
gram, a program which used high-school talent. Will you 
fix again the date that you told us you first became aware 
of that sponsorship, sir? A I believe I noticed an article i 
in the paper, a small article in the paper, sometime during 
March, or perhaps April. 

Q Nineteen forty-nine? A Nineteen forty-nine, yes,; 
sir. The article was to the effect that the Board of Edu¬ 
cation had given its approval to the bank for such i 

78 a series of programs. 

Q And is that in accordance, or was that in 
strict accordance with the format, if I may use that term,; 
that you presented to the Hamilton National Bank? A; 
Well, I don’t clearly understand your question. 

Q Did the program that you saw indicated as being 
sponsored by the Hamilton National Bank, did that meet 
with the program, the format, the idea that you submitted 
to the Hamilton National Bank? A The article that I 
read in the paper did not go into the thing in detail | 
enough so that it was a clear picture that it was my idea 
that was being utilized at that time, no. It was simply a 
notice in the paper, of a few lines. 

• • • • 

A That the Board of Education had given approval to 
the Hamilton National Bank to sponsor a series of radio 
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programs involving the use of vocal and instrumental 
talent of the students, or something of that nature. 

Q Up until that time, Mr. Belt, you had only proposed 
that type of program to the bank? Is that correct? 

THE COURT: I think you have been over that this 
morning. He told you that what he proposed was in that 
letter to Dr. Nelson. 

79 MR. RYAN: The October 16th letter, 1948. 

THE COURT: I so understood the testimony. 

MR. RYAN: Yes, sir. 

• • • • 

80 Q And in regard to your idea, was the Hamilton 
Bank the first place you carried that idea for sale, 

sir? A No. As I recall, it was the fourth place. 

Q Yes, sir. Ycu divulged that program, in detail, to 
Mr. Nelson at the Franklin School. Did you also divulge 
that program in de'.ail to the American Security and Trust 
Company? 

• • • • 

A Yes. Yes, I divulged the idea to each organization 
I approached. 

Q And did you divulge that program in detail to the 
Garfinckel Department Store? A Yes. 

Q And did you divulge that program in detail to Wood¬ 
ward and Lothrop’s Department Store? A Well, I could 
have hardly sold the idea to anyone without first telling 
them what the idea was. That shows I must have told 
them. 

THE COURT: In other words, you approached 

81 a number of concerns in order to endeavor to sell 
the idea to them. Is that correct? 

THE WITNESS: Yes, Your Honor. 

• • • • 

THE COURT: Of course, I don’t understand that 
there is any theory that this is a trade secret. 

MR. RYAN: It loses its novelty, if Your Honor please, 
and its newness, by publication. 
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THE COURT: I will let you argue that as a ques¬ 
tion of law. I have some doubt about it. 

BY MR. RYAN: 

Q You have indicated, Mr. Belt, that this was not a 
commercial program. Is that correct? A Not in the 
ordinary sense of the word, no. 

• • • • 

82 (The letter October 21, 1948, Belt to Nelson, 

heretofore marked for identification as Defendant’s 
Exhibit No. 1, was marked and received in evidence as 
Plaintiff’s Exhibit No. 3.) 

• • • • 

(The letter November 1, 1948, Peters to Corning, here¬ 
tofore marked for identification as Defendant’s Exhibit 
No. 2, was marked and received in evidence as Plaintiff’s 
Exhibit No. 4.) 

• • • • 

90 Redirect Examination 

• • • • 

MR. BARBOUR: Thank you. I have no further ques¬ 
tions. 

THE COURT: You may step down, then. 

(The witness, the plaintiff, left the stand.) 

MR. RYAN: If Your Honor please, we would like 
to approach the bench. 

THE COURT: Yes indeed. 

(At the bench:) 

MR. RYAN: I think, if Your Honor please, the intro¬ 
duction of this letter on behalf of the plaintiff as part 
of his evidence, now changes the character of the situa¬ 
tion again, to this extent: That letter indicates, and it is 
accepted and put into evidence as, the appointment of 
Mr. Belt as an agent of the defendant for the purpose 
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of procuring the talent necessary to go forward with the 
show. So I think now the case relegates itself not 

91 to a tort action but to a breach of contract, through 
cancellation of agency, if such is the fact. And I 

think I should be entitled further to examine Mr. Belt now 
about the facts and circumstances of the cancelling of his 
agency contract. 

THE COURT: The Court doesn’t understand that this 
exhibit changes the issues. The Court admitted this ex¬ 
hibit merely for the purpose of identifying what the 
plaintiff’s plan was, because he testified on cross-examina¬ 
tion that he helped Mr. Peters formulate the plan, and you 
indicated that possibly there was some change between 
the plan as originally formulated in the October letter 
and the one in the later letter. 

The plaintiff has no cause of action for breach of con¬ 
tract, according to his own story, because the contract 
was cancelled, unless it be that they owed him $50 for 
two weeks’ services. That would be the most. But what 
he claims is that later on you appropriated his idea, with¬ 
out his permission, and thereby committed a tort, similar 
to or in the nature of an infringement of copyright. 

MR. RYAN: But the letter proves the opposite, if 
Your Honor please. The letter shows he gave his idea 
to the bank as his principal, and he retained only an 
agency under it. It says he is an agent for the purpose 
of producing the talent called for in the sponsored pro¬ 
gram. 

THE COURT: If you can show that the idea 

92 belonged to you, then of course the plaintiff is not 
entitled to recover. 

MR- RYAN: Or was transferred to us. 

THE COURT: If you can show there was a convey¬ 
ance of that idea to you, then the plaintiff is not entitled 
to recover. But I still say that the issue in this case is 
whether you committed a tort, not whether you broke a 
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contract—the tort being an appropriation of the plain¬ 
tiff’s idea without his authority. 

(Counsel having returned to trial table:) 

MR. RYAN: I have no further questions, sir. 

• • • • 

Wilmer Joyce Waller, 

called as a witness by counsel for plaintiff, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. BARBOUR: 

• • • * 

95 Q Mr. Waller, did you bring with you your 
records with respect to this radio program? A 

Yes, I brought the records, through the summons or the 
subpoena that was served on Mr. Mallon, the cashier. 

Q Do your records indicate the cost of this program, 
so far as the bank is concerned? A Yes. 

Q Will you tell us what that is? 

MR. RYAN: I object to that. 

THE COURT: On what theory do you claim that that 
is admissible? 

MR. BARBOUR: It is admissible, Your Honor, to 
show, among other things, the value of this idea. 

THE COURT: The money that the bank expended is 
no evidence of the value of the idea. 

MR. BARBOUR: Yes, I think it is. 

• • • • 

96 THE COURT: I will overrule the objection. 
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MR. RYAN: If Your Honor please, may I state my 
objection for the record? 

THE COURT: Yes, surely. 

MR. RYAN: The reason for it being that the program, 
as such, is not in issue here, as an element or as dam¬ 
ages. The idea is what we are being sued on. 

THE COURT: The Court is admitting this evidence 
only on the issue of the value of the idea; and if the 
plaintiff is entitled to recover, he is entitled to recover 
for the value of the idea. Now, this is not conclusive; 
but it is some evidence. 

You may proceed. 

THE WITNESS: The question, please? 

THE COURT: What vras the cost of the program to 
the bank? 

97 THE WITNESS: For the year—now, these are 
approximate figures, not right down to the penny 
—for the year 1949 to 1950, there were approximately 
$23,470; 1950-1951, there were $19,600; and for 1951-1952, 
approximately $7,500. 

BY MR. BARBOUR: 

Q Those figures which you gave us, are they the 
over-all cost, or the cost of the actual broadcasts? A 
They were the overall costs. 

• • • • 

106 Cross Examination 
BY MR. RYAN: 

Q Mr. Waller, what items go into this overall cost of 
your program? Not by dollars and cents; but what is it 
comprised of, sir? 

• • • • 

107 A Broadcast time, recording time, telephone lines, 
announcer, producing transcriptions; preparation of 

printing for folders for the schools, which was in there; 
display advertising space, agency charge for production 
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and coordination, auditorium charges, and scholarships 

► and awards. 

• • • • 

112 ME. BARBOUE: If the Court please, until we 
agree on the stipulation, of course, we can’t rest our 
case. But that is all the evidence we have to offer at this 
time. 

k THE COURT: Come to the bench, then, gentlemen. 

(At the bench:) 

THE COURT: You haven’t offered any evidence of 
value. 

MR. BARBOUR: We have offered all we could offer. 

► THE COURT: Is there any custom in the trade? 

MR. BARBOUR: I know of none. 

THE COURT: When you are suing for value of 
real estate, you put on some expert witnesses as to value. 
When you are suing for value of personal property, you 
put on some expert testimony as to value. I don’t see 
what I can submit to the jury on the question of value. 

MR. BARBOUR: We have proved the amount of 
money spent by the bank on this program, which is some 
i indication of its value. And because of the uniqueness of 

the proposition, we could find no experts who could testify 
r- on this. And under the decision in that Liggett and 

! 113 Myers case, I don’t think we have to. 

• • • • 

THE COURT: Of course, as you have indicated, the 
law is clear that you don’t have to prove damages to an 
absolute, mathematical figure. Any such burden would 
make it impossible for many to recover. But you are 
suing really for conversion of personal property, and I 
have never seen a case where value was not proven—an 
estimate, at least. 

Suppose this idea was in printed form, was copyrighted. 

MR. BARBOUR: Then the statute provides that 
* there shall be certain damages. You see, the difficulty 

with this is,Your Honor— 
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THE COURT: What does the statute provide? 

• * • • 

114 THE COURT: We might use that as an an¬ 
alogy. What does the copyright statute say about 
damages? 

MR. PATTERSON: I really don’t know. 

MR. BARBOUR: I can’t tell you verbatim; but it 
does provide for some measure of determining the amount 
of the loss. 

• • • • 

THE COURT: Of course, this is a commonlaw copy¬ 

right. The other is a statutory action. 

Well, gentlemen, I think there is a problem there. 

MR. PATTERSON: We will not rest until tomorrow. 

THE COURT: You will rest tomorrow when the stipu¬ 
lation comes in. 

MR. PATTERSON: Yes. 

• • • • 

Friday, October 31, 1952 

118 

Proceedings 

MR. BARBOUR: If the Court please, I have a stipu¬ 
lation. • • * 

• * • • 

This is a stipulation between counsel for both parties 
in this case. It is agreed that the following took place: 

1. That a series of radio broadcasts was sponsored 
by the defendant in the following form: 

“This program is brought to you by the Hamilton 
National Bank of Washington on behalf of and in the 
interest of the high school students of Washington, D. C.” 

Then followed a transcription of instrumental and vocal 
music, transcribed by amateur high school students and 
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played back by the announcer and broadcast over radio 
station WMAL. Then followed: 

“The program which you have just listened to has 
been brought to you by the Hamilton National Bank of ! 
Washington on behalf of and in the interest of the high 
school students of Washington, D. C.” 

2. The first of such broadcasts took place on Febru- ! 
ary 14, 1050, and the last on a date in May, 1951, 

119 there being 50 such broadcasts of one-half hour 

each. ! 

3. High schools—public, private, white and colored— 
participated in these programs, including McKinley, Dun¬ 
bar, Western, Woodrow Wilson, Roosevelt, Anacostia, St. 
Johns, Coolidge, Immaculata, St. Patricks, Cardoza and 
others. 

• • • • 

MR. BARBOUR (continuing): Will the bailiff see if 
Mr. Sol Hannes is in the witness room. 

THE DEPUTY CLERK: Any witnesses in the case of 
Belt versus Hamilton National Bank who have not yet 
testified, step into the witness room, please. 

THE DEPUTY MARSHAL (returning to the court¬ 
room) : He is not here. 

i 

• • • • 

MR. BARBOUR: Your Honor, I had expected this wit¬ 
ness and another witness to be here this morning to testify 
as to the damages in this case, but they have not yet 
showm up. Could we proceed and reserve the right to 
put on that witness when he comes? 

THE COURT: Do you have any other witnesses? 

MR. BARBOUR: Relating solely to that one issue. 

THE COURT: Of damages? 

* • • • 

120 THE COURT: Under those circumstances, I 
think I will let you proceed, in the meantime, with- 



out waiving your right to make a motion at the close of 
the plaintiff’s case. 

MR. RYAN: If Your Honor please, I would prefer 
not to. I have also available here witnesses who are 
business men and who are not primarily interested. I 
have them available. They are going to testify on dam¬ 
ages. 

• • • • 

THE COURT: I will hear your motion now as though 
it was made at the close of the plaintiff’s case, with the 
understanding that the plaintiff will have no further 
evidence except evidence as to damages. 

MR. PATTERSON: None whatever. 

• • • • 

121 THE COURT: I want to ask you -a question, 
gentlemen: Is it conceded that the program that 

was broadcast followed the format—that is the term you 
gentlemen have been using—submitted by the plaintiff to 
the defendant? 

MR. RYAN: No, sir. 

THE COURT: Well, you have a serious link that you 
have to fill in, a serious omission here. 

MR. PATTERSON: We don’t think so, if Your Honor 
please. We think it is a question of fact. We have the 
format before the jury, and we have this— 

MR. BARBOUR: The stipulation as to what took 
place. 

MR. PATTERSON: That is one of the issues the 
jury will have to decide. 

THE COURT: I think you ought to offer one tran¬ 
scription in evidence, because the jury can only decide on 
the basis of evidence. There is no evidence yet that the 
program followed the format submitted by the plaintiff; 
and unless it did, you have no cause of action. I 

122 am not going to try the case for you. As a mat¬ 
ter of fact, I would have had a right to direct a 


59 A 


verdict for lack of proof. But, after all, I would like to 
see justice done. You do what you please. 

• • • • 

124 MR. PATTERSON: We ask leave to issue a 
forthwith subpoena. 

THE COURT: I will issue a subpoena returnable 
forthwith. Perhaps your witness has arrived by this time. 
Has he? 

• • • • 

THE COURT: In the meantime we will go ahead and 
issue the subpoena forthwith. But I will not recess the 
trial. I may require you to proceed, Mr. Ryan, or I will 
hear your motion, whichever you prefer. 

• • • • 

MR. BARBOUR: I think we can do this, Your Honor. 
The plaintiff says he heard the broadcast. So if we 
could recall him. 

THE COURT: Yes, you can do that, certainly. You 
may recall him. 

• • • • 

Whereupon 

Lloyd Kenneth Belt, 

the plaintiff, having been previously duly sworn, 

125 was recalled as a witness and was examined and 
testified further as follows: 

Direct Examination 
BY MR- BARBOUR: 

Q Mr. Belt, did you ever hear one of these programs 
which was sponsored by the Hamilton Bank? A Yes, I 
did. 

• • • • 

BY MR. BARBOUR: 

Q Will you tell us what the broadcast was that you 
heard? 
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MR. RYAN: I object to that. 

THE COURT: On what ground? 

MR. RYAN: The broadcast, if Your Honor please, was 
a transcribed program which is available, and the best 
evidence is the transcription and not this witness’ testi¬ 
mony now as to what he heard. 

THE COURT: Objection overruled. I don’t think the 
best evidence rule applies to a situation such as this. 

MR. RYAN: And a further objection: He hasn’t 
stated the date or the time, the place, or where he heard 
it. 

126 THE COURT: That is not an objection to the 
admissibility. You can ask him that on cross- 

examination. 

But I would fix the time, if I were you. 

* • • • 

A As I recall, it was the spring of 1950, on a Thurs¬ 
day—well, I couldn’t say what day of the week it was— 
but it was in the evening. As a matter of fact, I heard 
it quite by accident. I turned the radio on, and there it 
was, and I sat and listened. 

• • • • 

A I heard a half-hour show, in which there was vocal 
and instrumental talent, put on by high school students. 
As far as I was concerned, it was— 

• • • • 

127 Q Was there anything, in addition to the music, 
that is, the instrumental and vocal numbers on the 

program? A Nothing aside from the introductions by 
the announcer and the announcement at the beginning and 
the end of the program, that this was sponsored by the 
Hamilton National Bank as a public service, and so on. 

Q And was there any identification of the program 
itself, other than this announcement? Did it describe 
what it was? A Well, it did to the extent that the 
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opening and the closing statement of the announcer was 
that this was a program sponsored in behalf of and in 
the interests of the public high school, or high school stu¬ 
dents—something of that nature—in the District of Co¬ 
lumbia. 

* # • • 

128 Q Did you hear this program on more than one 
occasion? A I believe I heard a part of it at a 

later date. I couldn’t really say that I listened to it a 
second time in its entirety. 

* • • • 

Cross Examination 

• • * • 

Q Mr. Belt, do I understand your testimony to be that 
you just happened to turn on the radio, in about the 
spring of 1950, and heard this broadcast? A I said I 
heard it quite by accident, yes. 

Q You also knew, as early as spring of 1949, that such 
a program was to be sponsored by the Hamilton Bank, 
did you not? 

• « • • 

THE WITNESS: I knew that there was to be such a 
program sponsored bv the bank, yes. 

BY MR. RYAN: 

Q And is that the only—that and the part of the 
program which you heard at some later date—the only 
two times that you listened at all to this program 

129 of the bank’s? A Well, as I said, we took a re¬ 
cording of one of the earlier programs. And there¬ 
after I didn’t hear it until the evening I have just de¬ 
scribed. 

Q The transcription of the earlier recording was made 
while you were still on the payroll, was it not ? A Whose 
payroll? 
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Q Hamilton’s. A No, it was not. The recording was 
not made until one of the programs was actually aired, 
which was quite some time after—well, the program start¬ 
ed in 1950. My contract was cancelled in November of 
1948. 

Q Where is the transcription that you took, sir? A 
Mv attorney has it. 

V * 

Q Is it here available? A I don’t know. You would 
have to ask him. 

Q "When did you deliver it to your attorney? A 
Shortly after it was cut. 

MR. RYAN: If Your Honor please, I move that this 
witness’ entire testimony pertaining to him listening to 
this program be stricken. Apparently they have an ac¬ 
tual reproduction of it. He said he delivered it to his 
attorney. 

THE COURT: Objection overruled. There may be 
several w’ays of proving wiiat wras heard on the radio. One 
way is to produce a recording, and another way is to 
produce a person who heard it and have him testify 
130 to what he heard. This isn’t hearsay, you know. 

MR. RYAN: I admit that it is not hearsay. 
This gentleman is the plaintiff, and he has the very rec¬ 
ord that he is saying we used, in his possession. 

THE COURT: The best evidence rule, so-called, does 
not apply to a situation of this kind. This is admissible 
in evidence. 

BY MR. RYAN: 

Q When did you turn this record over to your attor¬ 
ney, Mr. Belt? A I don’t recall the date. 

w 7 

Q Wbat was the date it w T as cut? A It is marked on 
the record, I assume. It was cut by a commercial organi¬ 
zation. 

Q And is it or was it a transcription of the program 
that you listened to and about which you have just testi¬ 
fied? A No; it was not. 
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Q Is it a transcription of talent that was nsed for 
one of the sponsored broadcasts? A It is a transcription 
of one of the earlier programs sponsored by the Hamilton 
National Bank, yes. 

Q In what school did it originate? A Well, the rec¬ 
ord will tell. I don’t recall just now what school was 
being sponsored that evening. 

Q Do you recall the names of any of the par- 

131 ticipants on this recording, on the program that 
you heard? A No. The names meant nothing to 

me. But, as I say, it is on the record, if you want to listen 
to it. 

Q What station was the program broadcast from, that 
you listened to? A WMAL, as I recall. 

Q And that was in what year? A I think it was in 
1950, though again the date is on the record. 

Q And the second broadcast that you heard, you just 
happened to listen to it, too, is that it? Is that your 
statement? A I was listening to the radio one evening, 
and it came over, yes. 

* * • • 

132 MR. BARBOUR: May we come to the bench, 
Your Honor? 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. BARBOUR: In respect to this record which was 
cut, I have those records out at my home, and intended 
to get them down here. But one of the main reasons why 
I didn’t bring them was my kids got ahold of them and 
put them on the record player and scratched them all up. 
It is in the form of a phonograph record. But I can get 
them down here. 

THE COURT: We are not going to stop this 

133 trial. We are going to go right ahead. 

• • • • 
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MR. BARBOUR: If Your Honor please, subject to the 
right to put on this witness, if he comes, that is our case. 

* # • • 

MR. RYAN: I would like to make a motion, if Your 
Honor please. 

THE COURT: Very well. I will hear you on that. 
MR. RYAN: May the jury be excused? 

THE COURT: No, no. 

MR. RYAN: I want to quote quite a bit of law. May 
I get my books? 

THE COURT: I think we will excuse the jury. This 
is a pretty important question of law. 

• * • • 

134 On Defendant’s Motion for 

Directed Verdict 

MR. RYAN: May it please the Court, I wish at this 
time to move for a directed verdict in favor of the de¬ 
fendant. The case that is now before Your Honor you 
have indicated in your opinion constituted a tort action, 
an action being brought by the plaintiff against the de¬ 
fendant for a conversion. 

THE COURT: Or, perhaps—I might enlarge upon it— 
it is either that, or in the nature of an action in assumpsit, 
on a contract implied in law, not implied in fact. You 
may proceed. 

MR. RYAN: May I approach, first of all, then, the 
contract that might be implied in law? 

THE COURT: That may be implied merely from the 
fact that one person uses somebody else’s property. 

MR. RYAN: Yes, Your Honor. The rule of law on 
that proposition, unqualifiedly expressed by Dis- 

135 trict courts, is that when a person presents to an¬ 
other an idea for his use, when that idea is merely 

an abstract idea and not a complete program, shoving all 


65 A 


of the incidences, all of the sequences, all of the details 
which constitute a concrete plan— 

THE COURT: I think vou have correctlv stated the 

• •> 

law, as I read it, namely, that a mere abstract idea is 
not sufficient; it has to be in a concrete form, not neces¬ 
sarily down to every dot and dash, but in concrete form. 

MR. RYAN: That is correct. And in this case, if 
Your Honor please, there is no concrete form which the 
plaintiff has proved the defendant violated or used. The 
concrete form which this plaintiff submitted, and which 
is in evidence as his plan, is represented by a letter of 
October 21st, 1948. 

• * * ‘ • 

* * * That letter of October 21st, 1948, if Your Honor 
please, in addition to being a concrete plan, must be 
something else in order to be compensable. It must be 
a new plan, it must be a novel plan and it must be a 
plan which the plaintiff himself produced. 

• * • • 

137 Taking that as his initial step, if Your Honor 
please, he didn’t conceive or apparently treat that, 
'within his owm mind, as a private idea, because what did 
he do? He submitted it first of all to the public schools. 
Then he said he went to Garfinekels. Then he went to 
Woodward and Lothrops. He submitted it to department 
stores. He went to the American Security and Trust Com¬ 
pany. He submitted it to a bank. 

It loses, under the decisions, if Your Honor please, its 
rights to compensation, once he turns it loose without 
obtaining a prior commitment, a contract under which he 
is to be paid. That is the rule of law, and that is ex¬ 
pressed, if Your Honor please, in the case of O’Brien v. 
RKO Pictures, Incorporated, decided by the District 
Court of the Southern District of New York on May 2d, 
1946, in 68 Federal Supplement, page 13. * * * 
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139 Now, what happened in our case? Mr. Belt 
comes to the Hamilton National Bank. He wasn’t 

solicited by the bank. He came there voluntarily. He 
says “I have an idea. I want to put on a radio show. 
The radio show will be the production of talent from the 
public high schools in the District of Columbia. We will 
transcribe these programs and you will give prizes.” 

Let’s concede his testimony shows that and he did all 
of that. What did he ask the Hamilton Bank to do, in 
return? He asked them, if Your Honor please—and here 
comes the expressed or the implied contract feature in 
our case—he asked them to employ him in some manner. 
That was the consideration for his entire program. He 
entered into a contract. 

THE COURT: I do not so construe the evidence of¬ 
fered by the plaintiff. And of course on this mo- 

140 tion I must construe the evidence from the stand¬ 
point most favorable to the plaintiff. I understood 

the plaintiff’s testimony to mean that he wanted to be 
paid for his plan, and not merely for his services. 

• • • • 

144 * * * He went to the bank. He sold them an idea. 

And he took a contract that was going to give him 
compensation for certain services. 

As an incident to taking that contract for certain ser¬ 
vices, he turned over to the bank his idea, and the bank 
was then entitled to go ahead and use his idea. That was 
the compensation for his idea, if Your Honor please. 

* • • • 

152 MR. RYAN: Then let’s go to the next point. 
Assume again, if we will, that Mr. Belt submitted a 

format. He used that term. That is what his pretrial 
was based upon. That is what we came in here prepared 
to meet. I ask Your Honor where is the proof in this 

case that the Hamilton National Bank put on any 

153 program in accordance with his format. His for¬ 
mat hasn’t been, if you can call that letter of Octo- 
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ber 21st a format, if you can call that letter of November 
1st a format, where is the proof that the program was in 
accordance with the format, and the format being his 
plan or proposal? * * * 

• • • • 

155 One further reference to this particular phase 
of this case, if Your Honor please. The plaintiff’s 

own testimony is that at the very latest—the very latest— 
he divulged this plan to the Hamilton National Bank on ■ 
November 1st 1948. That was when he made a full dis¬ 
closure of what he proposed to do, and that is when he 
was hired to go ahead and do his part of it. 

Now, if a cause of action arose, for a value or a sale 
or a transfer of his property right, it arose when he sold 
it and when he disposed of it. And this action was not | 
brought within three years of that date. * * # 

• • • • 

THE COURT: I think this amendment relates back, 
Mr. Ryan. I think the second count in the original com¬ 
plaint is sufficient to make the third and fourth counts 
relate back to the date of the filing of the original com¬ 
plaint. I think the first count, of course, is a different 
matter. If the second count was not in the original 

156 complaint, I think your point might be well founded. 

MR. RYAN: If Your Honor please, we are not 
here on the second count. The second is out. 

THE COURT: I understand. But I think the third 
count and the fourth count relate to the subject-matter 
of the second count, and therefore the amendment relates 
back to the date of the filing of the original complaint. 

MR. RYAN: That is inconsistent, in that the second 
count is a count on an implied contract. The third count 
Your Honor has construed to be purely to it and a dif¬ 
ferent cause of action. 

THE COURT: Yes; but under the modern procedure 
that wouldn’t be fatal, so far as the relation back is con¬ 
cerned. 
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MR. RYAN: All right, If Your Honor please, I have 
one more point. The plan which was formulated and 
under which this program went on the air, if that in 
fact is the program which has been proven here, was a 
plan which Mr. Peters himself, the representative of the 
Hamilton National Bank, prepared on November 1st, 1948, 
and it is not a plan prepared and put into circulation or 
published by this plaintiff. It is a plan that Mr. Belt 
told you he did not prepare, but he sat by and watched it 
being prepared. 

THE COURT: No; that is not his testimony, as I 
recall it. As I recall it, his testimony is that he cooper¬ 
ated in the preparation of that letter. 

• • • • 

157 MR. RYAN: Plus the futher fact that they have 
failed to prove the element of damages. 

• • • • 

167 Gentlemen, the Court has been very much en¬ 
lightened by the argument from both sides, and 
has been very much interested in it. There is a very 
close question here, and I think in the interests of orderly 
procedure I am going to defer the decision of that ques¬ 
tion until after the jury brings in its verdict. Then 
if the jury brings in a verdict for the plaintiff, you may 
make a motion for judgment NOV. I think in view 
of the closeness of the question, in the first place I want 
to give greater consideration to it than can be given in 
the course of the trial. In the second place, I think it 
would be well to have the trial concluded. The motion 
is denied, with the understanding that you may renew it 
again at a later stage of the case. 

MR. RYAN: At any later stage? 

THE COURT: At any later stage. 

• • • • 
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Alexander Charles, 

called as a witness by plaintiff and testified as follows: 
168 Direct Examination 

BY MB. BARBOUR: 

Q Will you state your full name, please, sir. A Alex¬ 
ander Charles. 

Q And what is your occupation, Mr. Charles? A I 
am in the advertising business. 

Q How long have you been in the advertising busi¬ 
ness? A Approximately 17 years. 

Q And will you tell us what you do or what you 
have done in the advertising field? A Well, yes. I am 
an account executive for the Kal Ehrlich and Merrick ad¬ 
vertising agency, the largest advertising agency in Wash¬ 
ington, and I am known as an account executive. I handle 
their advertising for the clients. I arrange the budgets 
and buy programs. In other words, I advise them on 
how they should spend their money to the best advan¬ 
tage. 

Mostly my forte in this business is radio advertising. 
I would say 90 per cent of my business is in radio ad¬ 
vertising. 

• • • • 

170 THE REPORTER (reading): “Question: Based 
on what you know and what you have done in the 
advertising business, are you able to form an opinion as 
to the value of an idea or format or scheme which is used 
for an advertising program?” 

THE WITNESS: Well, I think I could set myself 
up as a pretty good expert on the value of an idea. 

BY MR. BARBOUR: 

Q Are you able to form an opinion? A Yes, I am 
able to form an opinion. 

Q Assuming that a new, novel, original idea, for a 
radio program, was devised, in which it was projected 
that the talent in the high schools in the District of Co¬ 
lumbia, under the authority of the school board and 
under the supervision of the school board, that such a 


program should be made, whereby the students in these 
high schools put on musical, instrumental and vocal num¬ 
bers, which are recorded by some means, either electric¬ 
ally or however they do that, and then played back over 
the radio, and that that program lasts for half an hour; 
that at the beginning of that program there is an an¬ 
nouncement that this program is sponsored by a certain 
firm, and that at the end of the 28 minutes or whatever 
it is actual running time of the record, there is another 
announcement that the program which you have 

171 just listened to is brought to you by the X firm 
of Washington, D. C., in the interest of and on be¬ 
half of the high school students of Washington, D. C. 
And assume further that that half-hour program were 
run for a total of 50 broadcasts, making 26 hours in all; 
and assuming that the cost of the radio time, the overall 
cost of that program to the sponsor was $53,000, can you 
tell us your opinion as to the value of that idea or format! 

MR. RYAN: I object, if Your Honor please. 

THE COURT: On what ground! 

MR. RYAN: On numerous grounds. He hasn’t prop¬ 
erly stated the conditions that pertained to this broadcast. 
He hasn’t identified the sponsor. He has started off his 
hypothetical question upon a legal conclusion that it is a 
novel and new and original idea. Now, those are things 
which we are here to determine. 

THE COURT: Objection overruled. 

• • • • 

Q Will you answer the question, Mr. Charles. A 
Just give me that last part of that question again. My 
trend of thought was interrupted. 

• • • • 

172 THE REPORTER (reading): “Can you tell us 
your opinion as to the value of that idea or for¬ 


mat?” 
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THE WITNESS: I haven’t seen the program. I mean, 
I can only evaluate it by my standards. I can’t tell yon 
in dollars and cents what the program is worth. I can 
only tell you, based on precedent, that when I buy, when 
an idea comes to— 

THE COURT: Not what you do; but what is the cus¬ 
tom in the trade? 

THE WITNESS: The custom in the trade is to pay 
for a program, to pay for a program idea. We deal in 
ideas in the advertising business exclusively; and when 
we have an idea presented to us, we buy it if we like it. 
If our client— 

THE COURT: Just a moment. We are not interested 
in what you do, let me say again. You must slate what 
the custom or the practice is in your line of business, and 
not what your personal practice is. 

THE WETNESS: Well, the question stated, can I 
evaluate the program. I can’t evaluate the program, be¬ 
cause I haven’t seen it. Now, they may have liked the 
idea. I may not like the idea, you see. 

• • • • 

173 Q Can you give us your opinion as to what the 
market value would be? 

MR. RYAN: I object to that. 

THE COURT: Objection overruled. 

MR. RYAN: On the same grounds. 

THE WITNESS: The custom in the business is to 
pay for ideas. It can run anywhere from, a cheap pro¬ 
gram runs, if run on a weekly basis, a hundred dollars a 
week. It can run up as high as five thousand dollars a 
week for an idea. It is according to how good it is. 

Could I state any precedents on these things? 

THE COURT: You examine the witness in your own 
wav. I don’t think the Court should. 

BY MR. BARBOUR: 

Q Assuming, Mr. Charles, that a sponsor is willing 
to put on this program for a period covering approxi- 


mately two years, and assuming that the contracts cover¬ 
ing this program were renewed, and assuming that the 
cost to the sponsor over that period was $53,000, can you 
tell us what in your opinion would be the value of the 
idea for that program? 

MR. RYAN: I object to that, if Your Honor please. 
The proof is not that $53,000 was spent in two years. It 
was three years. 

174 MR. BARBOUR: I will accept that amendment, 
that it was three years. 

MR. RYAN: And as a matter of fact there was also 
an indication that part of that was prize money. 

THE COURT: That was part of the cost of the pro¬ 
gram. I will overrule the objection to the question as 
amended, to the effect that the $53,000 cost to the spon¬ 
sor covered a period of three years instead of two years. 
MR. BARBOUR: I will accept the amendment. 

BY MR. BARBOUR: 

Q Now can you answer that, Mr. Charles? A I still 
can’t tell you the value of the program. I can tell you 
that in my experience that we very seldom buy a program 
idea for less than a hundred dollars a week, and we pay 
considerably more. In fact, just this morning a program 
was presented at the office. I have some facts here which 
I could present. 

MR. RYAN: Just a moment. 

THE COURT: Objection sustained. 

• • • * 

Q Mr. Charles, with the facts that I have given you, 
can you fix a maximum and a minimum that would be 
paid for such an idea? 

MR. RYAN: I object to that. 

THE COURT: Objection sustained. 

175 I think you may ask the witness’ opinion as to 
what the market value would be, but not as to the 

minimum and maximum. 
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BY MR. BARBOUR: 

Q Can you give us your opinion, Mr. Charles, of the 
market value of an idea for such a program? A Well, in 
my experience, usually when we buy a program for the 
Washington market, I would say it would run anywhere 
between a hundred dollars and three hundred dollars a 
week. 

• * • • 

Cross Examination 

BY MR. RYAN: 

• • • • 

176 Q When you buy an idea, do you close with the 
seller of that idea right at the time he tenders it 

to you, sir? A Well, as an advertising agency, we go 
just one step further. If we like the idea, and we think 
it has merit, we ask for the privilege of presenting it to 
our client, who we may have in mind. If the client likes 
it, and expresses a desire to buy the idea, then we nego¬ 
tiate. 

Q Do you publicize or put into use any such ideas 
which are tendered to you, prior to coming to a full and 
complete understanding with the purveyor of the idea? 
A Give me that again. 

Q Do you put into actual production any programs 
based upon such submitted ideas, prior to coming to a 
full understanding as to what you are going to pay the 
man with the idea? A No, we don’t. 

Q And isn’t it a custom in the advertising game to 
fix, in advance of use of the idea, exactly what is 

177 to be paid for it? A Yes, we do. 

• • • • 

180 Q And you buy a program there; you don’t buy 
an idea. A Weil, basically it is an idea. Somebody has 
got to come up to us with an idea for us to buy it. 
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181 Q But not necessarily for the idea. A Not 
necessarily for the idea. But you see, it is actually 

the station’s business. These men, let’s say radio station 
salesmen, one of them comes into my office and he pre¬ 
sents an idea. Well, the station is paying him to present 
their ideas to me. 

Q So that he is obtaining his compensation for his 
idea from another source. A That is right. 

• • • • 

182 Q From your knowledge in the business, do the 
stations come to an understanding in a contract and 

agree on a price, before they use those ideas over the airf 
A Yes. 

• • • • 

MR. BARBOUR: That is our case, Your Honor. 

MR. RYAN: Mr. Waterfield, please. 

If Your Honor please, this commencement is with the 
understanding we reached. May we approach the bench t 
THE COURT: I am not sure just what you mean by 
“the understanding.” 

183 (At the bench:) 

THE COURT: Your motion will be considered 
as having been made at the close of the plaintiff’s case. 

MR. RYAN: Right now, without the necessity of my 
rearguing. 

THE COURT: Oh no. You are fully protected there. 

• • • • 

Whereupon 

John Waterfield, 

was called as a witness for defendant and testified as 
follows: 

• • • • 

Direct Examination 
BY MR. RYAN: 

Q What is your name, please? A John Waterfield. 

Q What is your occupation, Mr. Waterfield? A I 
own an advertising agency. 
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• • • • 

184 Q Directing your attention to the early part of 
1949, did you have any contact with the Hamilton 

National Bank in reference to a proposed program? A 
I heard, in talking with Mr. Peters, that they were think¬ 
ing about some contest. That is, I didn’t know— 

• • • • 

Q After that discussion with Mr. Peters, did there 
come a time when you or your agency was engaged 

185 to do anything in connection with that contest? A 
That is correct. 

Q Who hired you? A Mr. Peters. 

Q And what services were you hired to render? A 
Well, originally I was hired to do all of the advertising 
for the bank, such as newspaper ads or other display. In 
the original discussion I was to have nothing to do with 
the music contest. 

Q Did there come a time when you were employed to 
have something to do with the music contest? A Yes. 
Subsequent to that he asked me if I would take it over 
and set it up. 

Q In connection with taking it over and setting it up, 
what specifically did you do? A Well, one of the first 
things was to write an outline of how to proceed with it, 
and have a meeting with the Board of Education, at most 
times with Mr. Nelson; and that had to be passed by 
them, to have their approval. And from then on I had 
to contact each school, principals and music teachers, to 
make arrangements for recording or scheduling shows, 
and the students, and so forth. 

Q Did you outline, in accordance with your discussion 
with Dr. Nelson, your program? A Yes. 

186 Q And to whom was that submitted? A To 
Mr. Nelson. 

Q Did the outline which you prepared contain full de¬ 
tails as to how you would set your program up? A Yes, 


each step, and the manner in which we intended to run 
the contest. 

Q Now, thereafter Dr. Nelson approved your sketch? 
A Yes. 

Q And following that, did you place your program into 
operation? A Yes. 

Q Was it placed on the air? A Yes; or it was re¬ 
corded and the recording placed on the air. 

Q For our information here, Mr. Waterfield, will you 
tell us how the program which reached the air reached 
there from its inception. In other words, I don’t want the 
details of the paper work. I want you to tell me how 
the artists or the participants got to be heard over the 
air. A Well, in the first year we took recording equip¬ 
ment to the high schools and recorded the groups and 
the individual soloists, on a tape recorder. And that 
subsequently was then taken to the studio, where an 
announcer’s voice was recorded on a different tape, and 
it was spliced together and timed to fit a half-hour 
187 show, and then rebroadcast from the tape. 

Q You say that procedure was followed for the 
first year? A Yes. 

Q Did that procedure change during the second year? 
A Yes, because we felt that due to the acoustics in the 
auditoriums, it would be better for the students that we 
bring them to the studio and get a more faithful record¬ 
ing. 

Q So that then during the second year the mechanics 
were changed to comply, as you have now indicated. A 
Yes. 

Q Was the program continued into the third year? A 
Yes. 

Q Were there any changes made during the third year? 
A Yes. We dropped the broadcasting, discontinued the 
broadcasting, and had the high schools themselves, the 
music department, select their own winners from their 
schools, so to speak; and then they were presented, live, 
at Lisner Auditorium in a show about two hours long. 


Q So then the first two years you had a transcribed 
program, and the third year you had a live program? 
A That is correct. 

Q How were the winners of the contest selected or 
judged during the first two years? A By a panel 

188 of judges, local people—Dr. Mitchell of the Sym¬ 
phony, and music critics of the papers, and so forth. 

• * • • 

Q And will you tell us how those finals were conducted? 
Where did they take place? A The first two years they 
were at Constitution Hall and were broadcast direct from 
there, the remote broadcast. And we had a regular pro¬ 
gram planned at that particular time. The person who 
made the awards was Dr. Sigmund Spaeth, whom we 
brought from New York to do it. And it was the same 
each year, except that the third year we did not broad¬ 
cast the finals. 

Q The third year the finals were not broadcast? A 
Were not broadcast. 

• * * * 

189 Q Let’s take, if we may, Mr. Waterfield, who 
provided you with the nucleus or idea for your first 

year’s broadcast? A Well, Mr. Peters said that there 
had been some discussion on a music show, and that the 
idea was to get it cleared with the Board of Education 
and to present the talent in the high schools to the public. 
I mean, it was an oral thing. There were no written de¬ 
tails given to me, and I worked it up from there. 

• • * • 

190 Q Were you provided with any prior communi¬ 
cations of any sort which had passed between Mr. 

Peters and the Board of Education, or anyone else and 
the Board of Education? A No. 

Q Had approval been obtained from the Board of 
Education for a program for Mr. Peters? A Yes, in the 
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form of a letter, I believe. That was some time after I 
had been doing work for the bank. 

Q That was some time after you had been engaged in 
it? A Yes. 

• • • • 

Q Did the Board of Public Education participate in 
any way in the control or management of the program 
after it was gotten under way? A No. 

Q Who did, on behalf of the schools, participate? A 
Well, my contact, my work, was done directly with the 
music teachers and the principals. 

Q In each school? A In each school. 

191 Q In addition to the public schools, this pro¬ 
gram also was used in other types of schools? A 
Yes—the parochial. 

Q What other types of schools? A The parochial 
schools, Catholic schools. 

Q And was it used throughout the entire area, without 
picking any schools? A All of the schools within the 
District limits—not the surrounding area. 

* • • • 

193 Q You are familiar with radio programs of a 
talent nature? A Yes. 

Q Will you state, Mr. Waterfield, wdiether you know 
of talent programs, on the air, put on the air, in which 
talent limited to school children has heretofore partici¬ 
pated in them? 

• • • • 

194 THE WITNESS: They have spelling bees and 

other such contests on the air. 

BY MR. RYAN: 

Q Have those been limited only to school children, so 
far as you are aware, or some of those programs? A I 
think so. 
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Q Are you also familiar with school band contests 
which have been broadcast on the air? A Yes. 

Q Participated in only by school children? A Yes. 

Q And has that been something that has been known 
for how long? How* many years would you say that has 
been going on? A I don’t know. I know of one band 
contest which I personally worked on this year, which is 
run by the Lions Club, and has been, I think, for the past 
four or five years. 

Q And that is sponsored, you say, by the Lions Club? 
A The Lions Club of Washington, yes. 

195 Q Who are the participants in that particular 
program? A High school bands—marching and 
standing bands. 

THE COURT: What program are you referring to? 

THE WITNESS: The Lions Club put on, for the past 
four or five years, a high school band contest. 

THE COURT: I think you should limited yourself to 
the period prior to November 1st, 1948. 

MR. RYAN: Well, the past four or five years, if Your 
Honor please, would exceed that. 

THE COURT: Yes; but that is too indefinite. 

BY MR. RYAN: 

Q Can you fix the time with any more definiteness, 
Mr. Waterfield, as to when the Lions Club high school 
band contest first went on the air? A No; they did not 
go on the air. 

Q Will you tell us, then, what kind of a program it 
was that you sponsored? A I did not work on the ones 
before this year. 

THE COURT: It isn’t a question of whether you 
worked on them. You are asked about these programs. 
Tt is immaterial whether you worked on them. 

THE WITNESS: I cannot pin it down definitely, no. 

THE COURT: Then I think I will exclude reference 
to these Lions Club concerts. 
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MR. RYAN: Except that he knows they have 
196 been on for four or five years, Your Honor. 

THE COURT: That is too indefinite. He is 
asked to make the date more definite. It is vital to know 
whether it was subsequent or prior to November 1st, 1948, 
and he is not sure. 

BY MR. RYAN: 

Q Do you know of any other type of school contests 
which have been promoted or sponsored, in which only 
students participated? A I believe that in all the high 
schools they have oratorical contests and contests of that 
nature. 

MR. PATTERSON: I object to that and move that 
it be stricken out. 

THE COURT: Objection sustained, unless the ques¬ 
tion is limited to the period prior to November 1st, 1948. 
BY MR. RYAN: 

Q Can you fix the date that you know oratorical con¬ 
tests have been conducted? A No. I haven’t been ac¬ 
tive in those. 

THE COURT: I will sustain the objection and strike 
out the answer. 

• • • • 

200 Q In connection with the Hamilton National 
Bank program, was that a commercial program? A 

Commercial? In what sense? 

Q Was it a program promoted for advertising? A 
Well, no. I believe one of the stipulations made by the 
Board of Education was that it had to be on a 

201 very non-commercial basis—no selling, so to speak. 

THE COURT: Doesn’t the mere fact that the 
name of the sponsor is announced have an advertising 
value ? 

THE WITNESS: Yes. 

BY MR. RYAN: 

Q Does it have as much advertising value as an ad¬ 
vertisement or purely commercial announcement is con- 
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nection with the program? A No; it is selling nothing 
except a public service. 

Q In such sponsored programs, are the facilities of 
the sponsor announced in any way? A No. 

• • • * 

THE COURT: Now, Mr. Waterfield, How do you de¬ 
termine how much to pay for an idea? 

THE WITNESS: It is not very easy, Your Honor. 

THE COURT: Suppose you decide to buy an idea 
and you have a client for it. How do you deter- 
202 mine what should be paid to the person from whom 
you buy it? 

THE WITNESS: Uusally it is a commission. 

THE COURT: A commission on what? 

THE WITNESS: On the total price. 

THE COURT: The total price on what? 

THE WITNESS: On what the client is going to pay. 

THE COURT: You mean what the client is going to 
pay in the way of expenses of the program? 

THE WITNESS: What it is going to cost, the ex¬ 
penditure. 

THE COURT: And what is the usual percentage? 

THE WITNESS: Well, it is done two ways. The 
regular percentage is 15 per cent, usually, your media per¬ 
centage. And I know of cases—I have none myself— 
where often a person with the idea will get half of that, 
and the agent the other half—the salesman. 

THE COURT: In other words, you would say a rea¬ 
sonable compensation to the person who originated the 
idea would be seven and a half per cent of the cost of 
the program? Is that what you mean? 

THE WITNESS: I mean in the case of a radio show*, 
yes, sir. 

THE COURT: That is what I am referring to. 

THE WITNESS: Yes. 

THE COURT: You may step down. 
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• • • • 

204 Norman J. Nelson, 

m • • • 

Direct Examination 

Q Will you slate your name, please, Doctor. A Nor¬ 
man J. Nelson. 

Q And what is your occupation, sir? A I am first 
assistant superintendent of schools, public schools, in the 
District. 

205 Q How long have you been identified with the 
public school system of the District of Columbia, 

Doctor? A Since 1922. 

Q In connection therewith, do you from time to time 
receive requests for various uses of the students attend¬ 
ing the public schools, on programs in which they might 
indulge or participate? A Yes, I do. 

Q Will you tell us, briefly, what type of programs 
public school children of the District have been requested 
to participate in, from time to time? A Well, almost 
every type. We offer instruction in practically all the 
fields, except agriculture, perhaps. It might be in music, 
it might be in oratory, it might be in dramatics, science, 
building plans, designs, art of all kinds. 
i Q And to your knowledge, for the 22 years you have 
been identified with the system, have such programs been 
from time to time put on? A Yes, sir. 

Q Normally are they sponsored, Doctor? A Not too 
often. 

Q When they are sponsored, what is the nature of 
the sponsorship? A Well, there is a great deal of sensi¬ 
tiveness in the schools against advertising, and 

206 we have to try to avoid that, even with such things 
as the free symphony concerts that are now being 

given by the National Symphony. It is hard sometimes 
to decide, when you decide whether it is sponsorship or 
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advertising; but we do try to avoid advertising of any 
kind in the schools. 

Q Directing your attention, Doctor, to October, 1948, 
were you then acquainted with ^Mr. Lloyd Belt? A Yes, 
sir. 

Q Did you then, in October 1948, have under discus¬ 
sion or negotiation with him any sort of a school pro¬ 
gram? A Yes, sir. 

Q I show you a document which is marked Plaintiff’s 
Exhibit No. 3, in the form of a letter of October 21st, 
1948. Is that the program which was then under dis¬ 
cussion with you on the part of Mr. Belt? A Yes, 
sir. • • • 

• • • • 

208 Q Is it a fact. Doctor, that a second program 
was later submitted to you by Mr. Peters, of the 

Hamilton National Bank? A Yes; a letter came from 
Mr. Peters some time later, outlining what the bank 
would propose to do; and we didn’t act on that right away, 
either. 

Q Can you tell us whether or not both of those pro¬ 
grams were eventually turned down, that is, the October 
21st and 22d one, and the November 1st one from Mr. 
Peters? A They weren’t turned down by the Board of 
Education; but we did not present them to the board at 
that time. And I found a record in the files indicating 
that I made a telephone call to Mr. Peters’ office, 

209 saying that there was objection to them, on the 
advertising angle, and we were sorry we couldn’t 

take advantage of them. 

Q Can you fix the approximate date of that telephone 
call to Mr. Peters’ office? 

• • • • 

A. Some time after the 1st of November. It was 
during the early part of November, I would assume. 
There is no date on this pencil memorandum. 


Q And can you say some time after the 1st of No¬ 
vember and before some other date? Can you give me 
an extreme both ways? A Well, before March. 

Q Some time before March? A Yes. 

• • • • 

Q And thereafter, Dr. Nelson, did you receive any 
further requests, from either Mr. Belt or the Hamilton 
Bank, for further consideration? And I mean after yon 
notified them that the program had not been approved. 
Did you receive any further requests for approval? A 
No; I don’t believe so. I think it just lay with us for 
a long time. 

• • • • 

212 Q Doctor, after that matter was submitted to 
the Board by Doctor Corning, did you then take 

any further action yourself in regard to it? 

• • • • 

A Yes. Doctor Wilkinson, who had the corresponding 
position in the colored schools to mine, and I assumed 
then charge of the programs in the schools, and it was 
we who dealt with the bank from that time on, all 

213 the way up through last spring. 

Q Do you recall how you communicated to the 
bank, upon acceptance of Dr. Coming’s program? A I 
think that the communication to the bank then was the 
official one from the secretary. But before that, before 
he made the report, we wanted to make sure that the 
bank was still interested, and I think that was by tele¬ 
phone that we ascertained we wouldn’t be going out on 
a limb by sending in a report then, when the bank pos¬ 
sibly had lost its interest. 

Q Did you communicate that message to the bank 
yourself? Do you recall? A I am pretty sure I did, 
because I was doing all of that. 

Q And that was after the matter had been lying 
dormant for— A Since late fall. 

Q Late fall of the preceding year? A Yes, sir. 
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• • • • 

214 MR. RYAN: I would like to offer at this time, 
if Your Honor please, Defendant’s Exhibit 4, hereto¬ 
fore marked for identification, to which there is no ob¬ 
jection. 

• • • • 

(The three pages, including recommendations March 2, 
1949 to the school board, hereto-marked for identifica¬ 
tion as Defendant’s Exhibit No. 4, were accordingly re¬ 
ceived in evidence.) 

218 Henry J. Kaufman, 

Direct Examination 
BY MR. RYAN: 

Q Mr. Kaufman, will you state your name, please. A 
Henry J. Kaufman. 

Q What is your occupation? A I have an advertising 
agency. 

• • • • 

219 Q How long have you been engaged in the ad¬ 
vertising field? A Well, I have had my agency 

since 1929, and I was a newspaper advertising man for 
several years prior to that. 

Q In addition to newspaper advertising, does your 
firm conduct other types of advertising programs? A 
Yes—national magazine advertising, television programs, 
radio programs, bill boards, trade papers, and so on. It 
is a general advertising agency. 

• • • • 

Q Do you know, Mr. Kaufman, of your own knowledge, 
of radio programs upon which the talent or the actors 
are public school children? A I am familiar with such 
programs. 

Q How long have you known of such programs? A 
A Oh, since time immemorial, it seems to me. 
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Q Were you familiar with programs of that sort 
prior to November 1, 1948? A Oh yes. 

Q Will you state just generally the form or substance 
that such high school children’s talent programs took prior 
to November 1, 1948. A Well, I have been famil- 

220 iar with programs that involved spelling bees, pro¬ 
grams which involved music, programs which in¬ 
volved essay contests. I would say in general they cover 
those fields. 

Q Was there anything new or novel about a radio 
program produced by talented school children, as of 
November 1, 1948? A No; I wouldn’t say so. 

Q Was there anything new or novel about radio pro¬ 
grams put on or produced in that manner by school 
children under the direction or superintendence of their 
boards of education, on November 1,1948? A No. There 
have been programs which have been put on under the 
supervision of school systems or their school supervisors. 

Q Now, Mr. Kaufman, in addition to actually putting 
on programs, most programs originate with an idea. Are 
you familiar with the custom and practice in the advertis¬ 
ing industry in the acquisition of new ideas? A I would 
say in a general way, yes. 

Q What is the usual procedure for acquisition of a 
new idea? 

• • • • 

221 THE WITNESS: All right. The trade practice 
is generally to get the person who says they have 

a new idea, which they would like to discuss with you, to 
agree that if you, in good faith, indicate to them that 
the idea is not new or novel, or that you are doing some¬ 
thing similar to it, or you have plans for similar ideas, 
they will accept that at the time they submit their idea 
to you. 

We have found, as is true in all the industry, that 
many people come to advertising agencies and to adver¬ 
tisers with things which are new and novel to them, but 
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which in fact are old to those who are experienced in the 
business. 

BY MR. RYAN: 

Q In addition to those formalities, what arrangements, 
if any, are made with the person producing the new idea, 
for any type of compensation to the originator of the 
idea? A That would depend upon several things: No. 
1, whether the idea is one which they give you in some¬ 
what nebulous form, depending upon your professional 
experience to develop it—in other words, just bring- 

222 ing you the basis for an idea, which you can de¬ 
velop further for professional use. Or whether it 

is something that they have in a strict format, already 
planned and prepared, and all you have to do is pick it 
up practically as a package and present it to someone 
in its existing form. 

Or whether it is something that they might want to 
participate in, as part of the talent show, or as the pro¬ 
ducer or director, or continuing writer, if it requires that 
kind of service. And the payment for those services 
would depend upon the degree of effort which they would 
have to expend, or continuing effort which they would 
have to expend, and to some extent upon the application 
of that idea, whether it has regional or national or local 
possibilities and potentialities. 

• • • • 

223 Q Mr. Kaufman, based upon your knowledge in 
the advertising business, and assuming that on No¬ 
vember 1, 1948 I presented to you an idea for the produc¬ 
tion of a radio broadcast program, participated in only 
by children attending public schools in the District of 
Columbia, in which I would be precluded from doing any 
commercial advertising and which program would remain 
a purely sponsored broadcast, and in connection with 
which idea of a broadcast I was to render no services, 
what in your opinion would be the value of that idea? 


THE WITNESS: That would be a proposal on which 
it would be very difficult to place any particular value, 
if it involved school children, which is not a new or 
novel approach to radio, and if it involved no continuing 
services other than the presentation of the facts 

224 as you presented them. 

If I thought well of the idea, because I wanted 
to use it, I don’t know whether I would be inclined to pay 
anything or a very nominal amount. 

THE COURT: It isn’t what you would be inclined 
to pay; but it would be the value of the idea in the trade, 
under the circumstances recited by Mr. Ryan in his 
question. 

THE WITNESS: I would say, Tour Honor, that it 
would have none, if it had no new or novel aspects to it. 

THE COURT: I think we have to assume it was novel. 
Of course, the jury will have to determine whether it was 
novel or not. But for the purpose of the hypothetical 
question, you have to assume it was novel. And then 
you may ask the witness, if it were novel, what would 
be its market value. 

MR. RYAN: If Your Honor please, I disagree with 
Your Honor. 

THE COURT: Very well. The Court will ask the 
question and it will be the Court’s question. 

MR. RYAN: All right, sir. 

THE COURT: Assume, for the sake of argument, 
that this was a novel idea. Then under the circumstances 
recited by Mr. Ryan in his question, what would be its 
fair market value in the trade, or what would be the 
fair compensation that would be paid for the idea 

225 alone, without any services? 

THE WITNESS: Without any services at all? 

I might preface what I say, Your Honor, by saying it 
is a difficult question to answer. 

THE COURT: No doubt. 
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THE WITNESS: Because with each organization to 
whom it is presented, it would have a different aspect of 
value, depending upon the importance of school children 
to their particular operation and how the novelty of that 
idea may focus attention particularly on that sponsor. 

Under normal circumstances, Your Honor, I think it 
would be advertising agency practice not to entertain 
such an idea. 

THE COURT: No. Suppose it is entertained. Sup¬ 
pose it is purchased. Suppose the idea is novel. We are 
trying to get a market value. Of course, we are not 
deciding now whether it is novel. The jury will have to 
pass on that at a later stage. But you have to assume 
that as a hypothesis. 

THE WITNESS: All right, Your Honor. In that 
case the value placed on the idea would probably be the 
equivalent of what an experienced writer would require 
to prepare the basic format for such a show. 

THE COURT: Can you make it a little more pre¬ 
cise! 

THE WITNESS: Yes, sir. We very often have ad¬ 
vertising—and when I say “we,” I am speaking for 
226 the industry in general—we are very often posed 
with the problem of developing ideas for clients which 
have some aspects of unusualness to them. And those 
ideas are generally assigned to an experienced copy 
writer or program director, for purposes of develop¬ 
ment. And the usual value of those ideas is related to 
the going rate of charge for those writers or those 
directors. If it were a local show, it could be something 
as nominal as a few hundred dollars. 

THE COURT: Assume this is a local show. I guess 
there is no disputue over the fact that this is a local 
show. 

THE WITNESS: It would involve something in the 
nature of a few hundred dollars. If it were something 
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for network or regional operation, it would be propor¬ 
tionately larger. 

THE COURT: When you say ‘a few hundred dol¬ 
lars,” what do you mean by that? 

THE WITNESS: Well, we have known of programs 
of that nature, and have bought programs of that nature, 
for three, four or five hundred dollars. 

227 • • 

MR. RYAN: Assuming that same format—if we may 
use that word—Mr. Kaufman, was prepared in idea form, 
by a person who had no technical knowledge on the ar¬ 
rangement of radio broadcasts, and no ability to assemble 
the material, would that affect the value? A It would 
affect it greatly, because the development of the idea vrould 
include its preparation in form for use. So that a pro¬ 
duction man in a studio would have his cue sheets and his 
timing and his dramatic factors, or whatever else— 

THE COURT: Well, if you were paying only three 
to five hundred dollars for the idea, you wouldn’t expect 
the seller to do the development for that money, would 
you, as well as give you the idea? 

THE WITNESS: Oh, it could be, sir, if it were a 
simple format. In fact, usually when ideas are presented, 
they are in some form of completion, so that it requires 
very little more work. 

MR. RYAN: The difference exists in whether or not 
the originator of the idea performs some further 

228 service in carrying it through and projecting it into 
a finished product. Is that not correct? A Yes, 

because it all enters into the cost of the final production. 

• • • • 

Q Mr. Kaufman, is it recognized in the industry, is 
there recognized in the industry any method, as a usual 
practice, for protection of persons to whom ideas are 
submitted, as just bald ideas? 
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MR. PATTERSON: I object. 

THE COURT: Objection sustained. 

BY MR. RYAN: 

Q Do you have within your office any set practice 
which you follow— 

MR. PATTERSON: I object. 

BY MR. RYAN: 

Q —upon the submission of ideas? 

229 THE COURT: Objection sustained. I don't see 
any relevancy to that line of inquiry. 

MR. RYAN: I think that is all. 

• * • • 

231 Kathryn E. Bowers, 

called as a witness by counsel for defendant, and being 
first duly sworn, was examined and testified as follows: I 

Direct Examination 
BY MR. RYAN: 

Q State your name, please, Miss Bowers. A Kath- ; 
ryn E. Bowers. 

• • • • 

Q And you are connected with the— A Hamilton ; 
National Bank of Washington. 

• • • • 

232 Q In 1948, what were your duties? A Well, I ' 
w’as at the new* accounts desk for part of the year. 

In 1948, in August, I "was appointed assistant to Mr. J. W. 
Peters, who was in charge of the business development 
department. 

Q And did you remain as an assistant to Mr. Peters 
from then for some length of time? A Until his death, 
in May of 1950. 


Q Directing your attention, Miss Bowers, to October, 
1948, did you become acquainted with Mr. Lloyd Belt? 
A Yes, I did. 

• • • • 

Q What idea was discussed by Mr. Belt? A He said 
that he had an idea that he wanted to do something 
about getting the Board of Education’s permis- 

233 sion to present a musical program by the students 
in the high schools of Washington, perhaps with 

radio as a part of it. 

• • • • 

234 Q Did he leave with the bank any written 
statement of what his propopsal was? A No, he 

did not, not to my knowledge. 

Q With whom did he discuss his proposal? A With 
Mr. Peters and with me. 

Q And now will you tell us what he proposed to do, 
if you will. A He proposed to secure the approval of 
the Board of Education of the District of Columbia 
schools, for a musical talent program concerned with the 
musical students in the high schools of Washington, both 
public and parochial. And as I understood it, he was 
to secure the permission of the Board of Education 

235 for that general plan. 

Q And in connection with that general plan, 
was there any discussion as to how he would be com¬ 
pensated for its use? A During the month of October 
there were various conversations along that general idea, 
leading up to the signing of the contract on the first day 
of November. 

Q And the contract which was signed on the 1st day 
of November was reduced to writing? A Yes, it was. 

• • • • 

Q Yes. And was anything discussed at that time 
about any further or additional compensation of any sort 
to be payable to Mr. Belt? A No. There was no 
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236 such discussion. The decision was in writing and 
it was signed and approved by both of them. 

• # • • 

237 Q And thereafter Mr. Belt, you say, communi¬ 
cated to you his activity with the Board of Public 

Education? A That is right. 

* • • • 

238 Q You indicated that Mr. Belt was to render 
weekly statements of what he was accomplishing. 

239 A Yes. 

Q The contract required that, didn’t it? A 

Yes. 

Q Did Mr. Belt render weekly statements? 

MR. BARBOUR: If the Court please, I object to this 
line of questioning. I can’t see any relevancy of this 
testimony to the issue. 

THE COURT: Objection sustained. 

MR. RYAN: May we approach the bench, if Your 
Honor please? 

THE COURT: This suit is for the use of this idea. 
What are you trying to show? 

MR. RYAN: I am trying to show, on behalf of this 
defendant, the use of the idea, the services to be ren¬ 
dered, and any other things connected with the idea, 
merged into the contract of November 1. 

• • • • 

240 MR. RYAN: Your Honor, the contract of Nov¬ 
ember 1st, it is our position again I will state, 

merged all prior agreements. 

THE COURT: Yes. I understand that is your posi¬ 
tion. But I have ruled against it as a matter of law. 

MR. RYAN: I understand Your Honor has ruled 
against it. I am proffering, in continuance of my position, 
and for at least the record, a hypothesis that it did merge 
all prior agreements, and that the incidents which followed 
it will lend corroboration to that. 
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THE COURT: Of course you have the right to pro¬ 
tect the record. But one item of testimony that is ex¬ 
cluded is as much protection as a whole voluminous line 
of testimony. I have ruled on this line of testimony. 

MR. RYAN: This pertains to written documents, Your 
Honor. How can I get written documents into the record? 

THE COURT: What written documents? 

MR. RYAN: The progress reports. 

THE COURT: What have they to do with this case? 

MR. RYAN: Because they corroborate the fact that 
the negotiations terminated in a written contract which 
the bank was willing to live up to. 

241 THE COURT: I don’t think there is any dis¬ 
pute over that. The only point of contention be¬ 
tween you gentlemen is whether the written contract 
covered the use of the idea, or only the preparatory ser¬ 
vices. Construction of a written contract is a question 
for the Court and not for the jury. I construe that con¬ 
tract as relating solely to the preparation services, and 
not involving a conveyance of the right to use the idea. 

Show me that contract again, if you please. 

Proceed, Mr. Ryan. Do you wish to say anything else? 

MR RYAN: Yes, sir. I wish to proffer weekly state¬ 
ments rendered by the plaintiff— 

THE COURT: You proffer one statement, and I am 
going to exclude it. And you can mark it for identifi¬ 
cation. 

MR. RYAN. I will proffer a statement rendered by 
the plaintiff to the defendant, under date of November 
8, 1948, reporting on the weekly progress of the proposed 
talent show. 

THE COURT: Let me see that. 

Is there any objection? 

MR. PATTERSON: W T e object. 

• • • • 

242 THE COURT: Objection sustained. I think all 
this material is irrelevant. You may have it marked 
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for identification, if you wish, Mr. Ryan, in order to pro¬ 
tect the record. 

,MR. RYAN: Yes, Your Honor. 

(The November 8, 1948 weekly report was marked for 
identification as Defendant’s Exhibit No. 5.) 

MR. RYAN: Our next proffer, a progress report— 

THE COURT: No. Just a moment. I am not going 
to let you waste the time of the Court making separate 

► offers of seperate progress reports. I have ruled them 
out. If you have a dozen progress reports, you can have 
them all marked for identification, and I exclude them. 
But you can protect the record by having them all marked 
for identification. 

MR. RYAN: May this be marked Defendant’s Exhibit 

r 6 for identification? 

(A second weekly progress report was marked for iden¬ 
tification as Defendant’s Exhibit No. 6.) 

THE COURT: Do vou have any more? 

MR. RYAN: No, sir. 

^ (Counsel having returned to the trial table:) 

THE COURT: You mav proceed. 

243 BY MR. RYAN: 

Q Miss Bowers, subsequent to November 1st, 
1948, were there any other discussions or any discussions 
in which Mr. Belt made any request or demand or sought 
anything from the Hamilton National Bank for additional 

► compensation for the use of his idea? A Yes, of course. 

Q When did that take place, and what was the nature 
of those negotiations? A Well, the concrete, tangible 
thing was the letter that he wrote on, I believe, the 28th 
of February, 1949—the latter part of February. 

THE COURT: That is alreadv in evidence, of course. 

• • « • 

245 THE COURT: Did you pay him the two weeks’ 
pay that was due him on the cancellation of the 
original contract? 

THE WITNESS: Yes, Your Honor. 
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THE COURT: I mean the two weeks’ additional pay. 
THE WITNESS: Yes, Your Honor. We paid that to 
him on the third day of March, by cashier’s check. 

THE COURT: That was after he wrote this letter, 
demanding the money? 

THE WITNESS: Yes. 

BY MR. RYAN: 

Q And it was also after he had engaged an attorney, 
too, was it not, Miss Bowers? A Yes, that is right. 

Q After Mr. Belt had had that discussion with Mr. 
Peters, did you then receive a communication in 

246 this fashion (handing)? A Yes, we did. 

(The letter was handed to counsel for plaintiff.) 
MR. RYAN: May this be marked Defendant’s Exhibit 
No. 7 for identification? 

(Letter February 24, 1949 was marked for identification 
as Defendant’s Exhibit No. 7.) 

MR. RYAN: I wish to offer it in evidence. I under¬ 
stand there is an objection. 

MR. BARBOUR: I object to it, Your Honor, as irrele¬ 
vant. 

(The letter was handed up.) 

THE COURT: Objection sustained. 

MR. RYAN: I make the same proffer, if Your Honor 
please. 

BY MR. RYAN: 

Q Did you make any further payment to Mr. Belt 
at any time? 

• • • • 

A The $50, on the 3rd of March, which was marked 
in our records as the final payment. 

247 Q I show you the check. Is that the payment 
to Mr. Belt? A That is the payment I referred 

to. 

MR. RYAN: I ask that this be marked Defendant’s 
Exhibit No. 8 for identification. 

(Check March 3, 1949 was marked for identification 
as Defendant’s Exhibit No. 8.) 
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MR. RYAN: I proffer it and it is objected to. 

MR. BARBOUR: The same objection, Your Honor. 

(The check was handed up.) 

THE COURT: It has just been testified that the $50 
was paid him after he demanded the money. I don’t see 
that this check adds anything to that, or that there should 
be any objection to it. It is just surplussage. 

MR. RYAN: Then is it admitted? 

THE COURT: Yes, I am going to admit it, because 
it is perfectly innocuous, even though surplussage. 

(The check heretofore marked for identification as 
Defendant’s Exhibit No. 8 was received in evidence.) 

BY MR. RYAN: 

Q Was that check, Defendant’s Exhibit No. 8, trans¬ 
mitted to Mr. Belt by letter? 

THE COURT: Just a minute. I don’t suppose there 
is any question but that you received the check and cashed 
it. 

24S MR BARBOUR: No question about it. 

BY MR. RYAN: 

Q Did a letter accompany it? 

THE COURT: See if Mr. Barbour will admit re¬ 
ceiving the original of this letter, so we can save time. 

MR. BARBOUR: No objection, sir. 

THE COURT: Very well. 

MR RYAN: Defendant’s Exhibit No. 9, which I would 
like to offer. 

MR. BARBOUR: May I say this? I object on the 
grounds of its relevancy. 

THE COURT: I think it is irrelevant, but I am going 
to allow it in, because it is harmless. 

(Letter March 3, 1949, Peters to Belt, was marked and 
received in evidence as Defendant’s Exhibit No. 9.) 

• • • • 


Hobart M. Corning, 

• • • • 


257 
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BY MR. RYAN: 

Q Will you state your name, please, Doctor? A I am 
Hobart M. Corning. 

Q And what is your occupation, sir? A Superin¬ 
tendent of Public Schools in the District of Columbia. 

* * • • 

258 Q Doctor, directing your attention to 1948, to 
the fall of 1948, do you recall a program or an idea 

being submitted to the School Board for its consideration 
by Mr. Lloyd K. Belt, the plaintiff in this case? 

* * • • 

259 Q In your past experience as Superintendent of 
Public Schools, had similar programs been pro¬ 
posed or offered to you or suggested to the School Board 
before, sir? A Not only suggested; but there are many 
such programs in operation right now that have been in 
operation for many years. 

• * * • 

260 Q Had similar programs been offered or sug¬ 
gested to the School Board prior to October, 1948? 

A Yes, sir. 

Q Will you state what type of programs had been of¬ 
fered, prior to the fall of 1948? A There had been pro¬ 
grams of this nature proposed and accepted and carried 
on in the schools as long as T can remember, both in 
Washington and other places. I mean, it is a habitual 
type of thing, a very customary type of thing, to have 
a search for talent, along one line or another, be it 
science, be it art, be it music, be it writing, be it 

261 poetry. And that sort of thing goes on, under 
various types of sponsorship, and has gone on for 

many, many years. 

Q Doctor, will you state some of the former programs, 
the programs prior to 1948, that had been submitted to 
the School Board. A I have some listed here, sir. I 


am not actually sure of the date of inception of these 
programs, and so— 

THE COURT: It is very important that they be prior 
to October, 1948. Anything subsequent to that would not 
be admissible. 

THE WITNESS: Yes, sir. Well, the scholastic art 
awards is one example, that has been in operation, I 
think, for seven or eight, maybe ten years, here in Wash¬ 
ington, where Scholastic Magazines, a commercial enter¬ 
prise, that publishes magazines to assist in the instruction 
of children in the schools, has conducted an art awards 
contest nationally, and -we have participated here in 
Washington. The local exhibits have been made here of 
the winners in this art search, and then those winners 
have gone on to the national. That has been— 

THE COURT: Was that a radio program? 

THE WITNESS: No, sir; not a radio. 

THE COURT: I suggest, Mr. Ryan, that only radio 
programs would be relevant to the issues of this case. 

MR. PATTERSON: I move, so far as he has 
262 gone in describing them, they be stricken out. 

THE COURT: The motion is granted. 

• # ♦ • 

Q Doctor, are any of these programs identified with 
radio? A The National High School Oratorical Con¬ 
test, conducted by the National Organization of the Ameri¬ 
can Legion, is an example. The extent to which radio is 
used in that, I am not able to say; but I do know that 
the winners do go on radio. Whether they are selected 
from radio appearances, I am not able to state at this 
moment. 

MR. PATTERSON: I move that that be stricken, if 
the Court please. 

THE COURT: I will let it stand for what it is worth, 
because in part it is on the radio. I am going to deny 
the motion. 
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Q Are any of the other programs, or have any of 
the other programs, prior to 194S, to your knowledge, been 
radio programs, Doctor? A Yes, sir. The National 
Voice of Democracy contest is a contest to encourage the 
Nation’s youth to think and talk about democracy, con¬ 
ducted by the U. S. Junior Chamber of Commerce; and 
the Radio and Television Manufacturers’ Association, and 
the National Association of Radio and Television 

263 Broadcasters, is another case in point, in a very, 
very widely publicized and national search for 

talent, with which we cooperate fully in the Washington 
schools, picking out our winners here, and then those win¬ 
ners sent on to national competition. But it is a search 
for talent along that line. 

Q And, Doctor, in connection with these programs, are 
they put forward on a commercial basis? Does the School 
Board participate or allow commercialism with those pro¬ 
grams? A No, sir, not in any sense. We don’t allow 
any activity of that kind that has an advertising feature. 
We do permit programs to go on under sponsorship of 
private agencies, just as the symphony concerts, which 
are free to the children, are sponsored by commercial 
enterprises in the community, carrying no advertising 
whatever, other lhan the bare statement that this activity 
is sponsored by such and such a group or agency. 

Q And was that the type of sponsorship which the 
School Board permitted and authorized in connection with 
the Hamilton National Bank’s sponsorship of this musical 
talent contest? A It was not until it got into that 
framework that we sanctioned it at all. 

Q As originally offered to you, was it in that 

264 framework? A No, sir; it was our understanding 
there would be advertising, of whatever agency 

would sponsor it. 

Q So long as it was tendered to you with the under¬ 
standing that it would be commercial, what action did 
the School Board take in regard thereto? A Well, it 


didn’t get beyond my office to the School Board. It was 
not approved until such time as it was put on a no¬ 
advertising basis. 

Q Now, Doctor, in the actual putting on of the pro¬ 
gram, its publication, who selected the students that were 
to participate? A Each school would select its best stu¬ 
dent, its most outstanding student—which is true in these 
other contests, too. And then there was a board of judges 
that selected, among the representatives of the different 
schools, those people who were the tops. 

Q Did the Hamilton National Bank have any participa¬ 
tion or supervision in the selection of the students who 
would take part in the program? A None whatever, sir. 

Q Did the School Board reserve unto itself the right 
to at all times supervise and control its program and the 
publication of it, sir? A That is correct, sir. 

• • • • 

265 Cross Examination 

BY MR. BARBOUR: 

• • * • 

Q Now, Doctor, you are familiar with the program as 
it was put on the air, are you not? 

• • • • 

Q The program sponsored by the Hamilton National 
Bank. A Yes, I am. 

Q And isn’t it a fact that there was an announcement 
at the beginning of that program and at the end, to this 
effect?— 

“This program is brought to you by the Hamilton Na¬ 
tional Bank of Washington, on behalf of and in the in¬ 
terest of the high school students of Washington, D. C.” 
A That is true—and I helped word that statement. 

266 Q And also at the end of the program, was this 
language not used?— 
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“The program you have just listened to has been brought 
to you by the Hamilton National Bank of Washington, on 
behalf of and in the interest of the high school students 
of Washington, D. C.” A That is true—and I helped 
word that statement. 

Q Thank you, sir. 

Has there been, or was there prior to October of 1948, 
any radio program participated in by the schools as such, 
authorized by the schools, wherein a business house or 
institution, conducted for profit, was allowed to use a 
commercial announcement in connection with those pro¬ 
grams? A It is a little difficult to answer your ques¬ 
tion, because we don’t consider that a commercial an¬ 
nouncement. The same announcement is carried, almost 
in those words, in connection with the symphony con¬ 
certs and many activities which go on in the community. 

Q Prior to October, 1948, now, I am speaking. A I 
haven’t the exact chronology of all of the activities that 
have been carried on in the schools. But I am saying to 
you, sir, that for many years, long before I came to 
Washington, programs of this sort have been carried on, 
and I know there must have been some on the radio other 
than those I have mentioned. 

267 Q You can’t give us any specific example? A 
I did give you the specific example of the Voice of 
Democracy. 

Q That was sponsored by the chamber of commerce, 
wasn’t it? A Also by the Radio and Television Manu¬ 
facturers, and by the National Association of Radio and 
Television Broadcasters. 

Q In connection with that, was there an offer of a 
scholarship as a prize? A There were very substantial 
prizes. I don’t recall what the prizes were, sir. 

• • • • 

THE COURT: Doctor Corning, just how did the pro¬ 
gram of the Voice of Democracy operate, in so far as 
the Washington schools were concerned? 
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THE WITNESS: In much the same way as this music 
talent search operated, namely, that the best students in 
the various schools were selected, by a screening within 
the school; and then from among those winners, the win¬ 
ner from Washington was selected. And that same thing 
happened throughout the states, and it went to national 
competition. 

THE COURT: At what stage did that program go on 
the radio? Do you know? 

268 THE WITNESS: I think it was all on the 
radio, sir, from the very beginning; even the con¬ 
tests within the schools, most of them were on the radio, 
as I recall it. 

* • • • 

MR. RYAN: The defendant rests, Your Honor. 

THE COURT: Do both sides rest? 

MR. BARBOUR: Yes, Your Honor. 

• • • • 

THE COURT: Do you want to renew your motion, 
for the sake of the record? 

MR. RYAN: That is my first motion. My first re¬ 
quest for instruction is motion for directed verdict. 

My first motion not incorporated in my written instruc¬ 
tions is I now move the Court to enter a judgment on 
the undisputed facts before the Court, as a matter of 
law. There is nothing to submit to the jury. 

THE COURT: That is equivalent to motion for 

269 directed verdict. 

MR. RYAN: Restating the motion. 

THE COURT: On the same grounds heretofore ar¬ 
gued? 

MR. RYAN: Yes, Your Honor. 

THE COURT: Motion denied. And now I will take 
the requests for instruction. Has the plaintiff any? 

MR. BARBOUR: Yes, sir, if you will let me get them. 

MR. RYAN: And may I get mine? 
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THE COURT: Yes, and you may get yours, too. 

Plaintiff’s No. 1 is granted. 

MR. RYAN: May mv objection to it be noted? 

THE COURT: Yes indeed. 

I am going to grant No. 2 in substance, using my own 
phraseology. 

MR. RYAN: And mv objection may be noted? 

THE COURT: Yes/ 

I will grant No. 3 in substance, using my own phrase¬ 
ology. 

MR. RYAN: And I will note my objection. 

THE COURT: I am going to deny No. 4. 

Gentlemen, I never state the amount that the complaint 
asks for, because that is an invitation for a large verdict. 

Defendant’s No. 2 is granted in substance. It is the 
reverse, in effect, of the corresponding instruction sub¬ 
mitted by the plaintiff. 

270 I am going to den}’ No. 3, because I think it goes 
further than the law requires. 

I am going to grant No. 4 in substance, but not with 
this phraseology. I don’t like to charge the jury in the 
negative form, Mr. Ryan. 

MR. RYAN: I appreciate that; but the defendants al¬ 
ways request it in that way. 

THE COURT: I appreciate that. 

I am going to deny No. 5. 

I am going to deny No. 6. The reason I am denying 
No. 6 is this, that my opinion is that a disclosure to the 
prospective purchaser for the purpose of selling the idea 
is not a publication which destroys it. 

• • • • 

THE COURT: Otherwise you could never sell an idea. 

I am going to deny No. 7. 

I am going to deny No. 8. 

I am going to deny No. 9. 

I am going to deny No. 10. 

I am going to deny No. 11. 


105 A 


No. 12 is denied because I don’t think it is applicable 
to the issues of this case. It is the understanding of this 
Court that the plaintiff does not contend that there was 
an express contract to pay for the idea. 

* • • • 

271 THE COURT: No. 13 is denied. 

No. 14 is denied as unnecessary. 

No. 15 is denied. I am going to charge the jury on 
that point, that if the plaintiff is entitled to recover, 
the measure of damages is the fair market value of the 
idea, in other words, what would a willing buyer pay 
to a -willing seller. 

• • • • 

THE COURT: Both of you offered that evidence. 
Well, 1 don’t think 16 is necessary. I am going to deny 
it. 

No. 17 is a question of law and I am not going to submit 
it to the jury. It is not a question of fact, because the 
evidence here is undisputed that the idea was submitted 
in October, 1948. Whether it is within the period of the 
statute of limitations is for the Court to determine. 

• i • i 

272 THE COURT: I ruled this, Mr. Ryan, that the 
amendment to the complaint related back to the 

original filing of the action. And if that ruling is cor¬ 
rect, the statute of limitations is out of the case. 

MR. RYAN: That was Your Honor’s Ruling, yes, sir. 
THE COURT: So there is nothing to submit to 
the jury on that point. 

• * • • 

273 May I have that stipulation that is filed? 

Now, Mr. Charles testified that in his opinion a 
fair value would be $100 to $300 a week. I see from the 
stipulation that there were 50 weeks—is that correct?—of 
these weekly broadcasts. 
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• • • • 

THE COURT: Let us agree on how many of those 
weeks there were. 

I think this is a simple matter. The first broadcast 
took place February, 1950, and the last, some time in 
May, 1951. Just how many weeks were there? Can’t we 
agree upon the computation? 

• • • • 

THE COURT: You see, your testimony is a little 
vague on this point. Are you willing to stipulate 
274 to 31 weeks? I suggest you do. 

MR. BARBOUR: I think that is the only thing 
we can do. 

' THE COURT: Very well. Now, then, according to 
the testimony of Mr. Waterfield, the fair value should be 
computed on the basis of cost of production, at the rate 
of 7 y 2 per cent. The cost of production was testified to 
by Mr. Waller. 

MR. BARBOUR: Fiftv thousand and some odd doi- 

w 

lars. 

MR. RYAN: But that covered a year when it wasn’t 
on the air, under this format, when there were no tran¬ 
scribed programs. 

THE COURT: That is what it cost the bank. 

MR. RYAN: If Your Honor please, the testimony was 
that the program from 1951 to 1952 was not broadcast, 
except that after the school itself, on an unbroadcast pro¬ 
gram, had selected its winner, the bank hired Constitution 
Hall and sent them all down to Constitution Hall and put 
on a public program which had nothing to do whatever 
with this type of program. For that it spent $7,500. 

MR. BARBOUR: I think it still was an outgrowth of 
the same thing, Your Honor. 

THE COURT: This is $50,170? Is that correct? 

MR BARBOUR: That is correct. 


< 
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THE COURT: From that should be deducted the cost 
of Constitution Hall, I think. I think you are right 

275 about that. How much is the cost of Constitution 
Hall? 

MR. RYAN: Six hundred dollars. 

THE COURT: And also the value of the prizes. 

MR. BARBOUR: Two thousand dollars. 

MR. RYAN: There is no testimony as to the value of 
the prizes that year. 

MR. BARBOUR: Miss Bowers testified. 

MR. RYAN: She testified to the first two years. 

THE COURT: She testified that altogether the bank 
spent $2,000 in prize money, in various ways. 

MR. RYAN: For the first two years, Your Honor. 
THE COURT: Well, that is in your favor. 

MR. RYAN: It is in my favor to get more. 

THE COURT: It was up to you to introduce evidence 
that they spent more. 

MR. RYAN: It is up to them to prove their damages, 
and the burden is on the plaintiff, not the defendant. 

THE COURT: They proved $50,000 was spent. If you 
want to prove any deductions, the burden is on you. 

We will deduct $2,600. I think we could say that the 
cost of the program, subject to these deductions, was $47,- 
000. Is this computation correct? 

MR. RYAN: I can’t agree with it, Your Honor. The 
evidence, in my opinion, doesn’t support it. 

THE COURT: I understand. But is the arith- 

276 metic correct? 

MR. RYAN: The arithmetic is correct. 

• • • • 

295 Judge’s Charge To The Jury 

THE COURT: Ladies and Gentlemen of the Jury, the 
action that you are about to decide is brought by Lloyd 
Belt, as plaintiff, against the Hamilton National Bank, as 
defendant, to recover compensation for the use of an 
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idea which the plaintiff claims he originated and submit¬ 
ted to the defendant, and which he claims the defendant 
used. 

The plaintiff claims that he originated the idea of a 
sponsored radio program which would use instrumental 
or vocal talent of school children in the city of Wash¬ 
ington, the program to be conducted under the supervi¬ 
sion of the school authorities, representatives of different 
schools being used on each occasion. 

The plaintiff further claims that he submitted this 
idea to the defendant, Hamilton National Bank, indicating 
that he expected to be paid if the idea were approved and 
used by the bank. He further claims that the 
296 Hamilton Bank took up the idea and used it for a 
considerable period, but has failed to pay any com¬ 
pensation to the plaintiff. The plaintiff seeks to recover 
fair compensation for the use of his idea. 

As this case is towards the end of your term of service 
as jurors, you have learned to know that it is the func¬ 
tion and duty of the Court to instruct the jury as to the 
law that must govern the decision of this case, and that 
you, Ladies and Gentlemen of the Jury, are bound by and 
obligated to follow the Court’s instructions as to the law. 

On the other hand, you, Ladies and Gentlemen of the 
Jury, are the sole judges of the facts. You must deter¬ 
mine the facts yourselves, on the basis of the evidence, 
and solely on the basis of the evidence, as you understand 
it to be—objectively, impartially and dispassionately. 

The Court is permitted to comment on the facts and on 
the evidence and to discuss the evidence, in order to aid 
and assist the jury in arriving at its conclusions. But 
the Court’s comments on the facts and on the evidence 
are not binding on you, and you need attach to them 
only such weight as you deem wise and proper. If your 
recollection or your understanding of the evidence should 
differ from the Court’s recollection or understanding in 
any particular, then it is your recollection and your under- 


standing that must prevail, because, as I said a 

297 moment ago, you are the sole judges of the facts. 
My instructions are binding on you only as to the 

law. 

At the outset I want to say that the burden is on the 
plaintiff to prove his claim by a fair preponderance of 
the evidence. The words “preponderance of the evidence” 
mean that in order that you may find a verdict for the 
plaintiff, you must be reasonably satisfied that his allega¬ 
tions are true. This requirement does not mean that the 
plaintiff must produce a greater number of witnesses than 
the defendant, but, as I have just stated, merely that you 
must be reasonably satisfied of the truth of the allegations 
of the plaintiff’s claim. 

I may state the same thought in a somewhat different 
way. Preponderance of the evidence means evidence of 
greater convincing force. The duty of the jury is to 
weigh the evidence carefully and to find a verdict for 
the party in whose favor the evidence preponderates. If 
the evidence is evenly balanced, then the verdict must be 
for the defendant. 

In determining the issues of fact submitted to you, 
you will consider and weigh the testimony of all the wit¬ 
nesses who have testified at this trial, as well as all the 
circumstances concerning which testimony has been given. 

You are the sole judges of the credibility of witnesses. 
In other words, it is for you and you alone to de- 

298 terinine w’hat weight to attach to the testimony of 
any witness. 

This brings me to a consideration of the specific issues 
involved in this case. As you understand, the plaintiff 
is suing for compensation for the use of an idea. Now, 
a person has no property right in just an abstract idea 
or an abstract thought; but if a person reduces an idea 
to some concrete form, it then becomes a property right 
if it is something novel and new and has not been pub¬ 
lished. Of course it has to be novel and new in order to 
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become a property right, because an idea that is not 
novel or new does not belong to anyone. 

But if a person reduces an idea to some concrete form, 
and this idea is novel and new, it becomes a property 
right. In that event, if the originator of the idea offers it 
to someone, under circumstances under which that other 
person should have assumed that the originator expected 
compensation for the use of the idea, and the person to 
whom the idea is disclosed under such circumstances pro¬ 
ceeds to use or to appropriate the idea, then the person 
so using or appropriating the idea is liable to pay com¬ 
pensation for such use or appropriation to the originator 
of the idea. 

The first question for you to determine, therefore, is 
whether within this rule that I have just stated, the 
plaintiff is entitled to recover compensation. If you 
find that he is not, then you will bring in a verdict 
299 for the defendant, and that will end the case. If, 
however, you find that the plaintiff is entitled to 
compensation, you must take the next step and determine 
the amount of that compensation. 

Compensation or damages for the use or appropriation 
of an idea is the market value of the idea, what the idea 
would be worth in the market. Substantially, it is what 
a willing buyer would pay to a willing seller for the use 
of the idea. In determining the value of the idea, and 
the amount of compensation to be awarded to the plain¬ 
tiff, you have a right to consider the custom of the trade 
with regard to the amount of compensation usually paid 
for such property, because that is one way of determining 
market value. 

Now, there has been some rather definite testimony here 
as to the market value of ideas of this kind. Three wit¬ 
nesses testified concerning this matter. The witness 
Charles, who was called by the plaintiff, as I recall, testi¬ 
fied that fair compensation in the trade would be on a 
weekly basis for the period during which the idea was 


used, and the weekly compensation would run between 
$100 and $300 a week. 

It is admitted that these series of radio broadcasts were 
put on over a period of 31 weeks. Consequently, on the 
basis of the testimony of the witness Charles, the 

300 market value of this idea might be anywhere from 
$3,100 to $9,300. 

The defendant called two witnesses on this subject. 
The witness Waterfield testified that the custom is to 
compute such compensation on a percentage basis, the 
percentage being applied to the cost or the amount ex¬ 
pended by the person using the idea in putting on the 
broadcasts. He testified that in his opinion ly 2 per cent 
would be the percentage that would be paid. 

As I understand the testimonv, the Hamilton National 
Bank spent somewhat over $50,000 in putting on this 
• series of broadcasts. From that should be deducted the 
value of the prizes and the cost of Constitution Hall, at 
which one of the events took place, leaving a net cost for 
Ihe broadcasts themselves of approximately $47,000. 
Seven and onehalf per cent of that would be $3,525. 

A second witness called by the defendant, Mr. Kaufman, 
gave entirely different testimony. He testified that the 
market value of such an idea would run between $300 
and $500. 

Now, Ladies and Gentlemen of the Jury, you have heard 
the testimony and it is for you to determine which of 
these witnesses to believe and, on that basis, to reach the 
amount of damages that the plaintiff should recover— 
that is, if you find for the plaintiff. 

In conclusion, let me say that your verdict should be 
either for the plaintiff for a specific sum of money, 

301 or for the defendant. 

Now let me give you one parting word. You must 
approach the issues of this case in a practical manner, 
in the same manner in which you would approach any 
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important matter that you have occasion to decide in the 
course of your everyday business. Consider it deliberate¬ 
ly, in the light of the instructions on the law that I have 
given you, and in doing so use the same practical ap¬ 
proach, the same ordinary common sense, the same ordi¬ 
nary intelligence, that you would employ in determining 
any important matter that you have to decide in the 
course of your own affairs. 

And as of course you are aware, your verdict must be 
reached bv unanimous verdict. 

Are there any objections to the charge? 

* * * • 

MR. RYAN: I would like to renew all my objections 
to the prayers as tendered and refused, and my objec¬ 
tions to the plaintiff’s pravers as granted. 

THE COURT: Very well. 

MR. RYAN: I would like to further object to 
302 that portion of Your Honor’s charge which per¬ 
tained to your evaluation of the testimony of the 
witnesses who testified as to value. I think basically the 
arithmetic that is involved Your Honor has correctly 
computed, in so far as treating Your Honor’s findings on 
that testimony is concerned. But I think as to whether 
or not so much for such and such an idea is concerned, 
that is one of the jury’s provinces. 

THE COURT: Why of course it is, and I so indicated 
to the jury. I just summarized the testimony, as I have 
the right to do. 

MR. RYAN: And further for the reason, if Your 
Honor please, that the advertising experts who testified 
did not apply this advertising to a program of an in¬ 
stitution such as the Hamilton National Bank. They ap¬ 
plied it generally to commercial advertising. 

• • • * 
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Plaintiff’s Exhibit No, 1 

Hamilton National Bank 
of Washington, D. C. 

CA-2253-50 
November 1, 1948 

Mr. Lloyd K. Belt 
134 Wavne Place, S. E. 

Washington, D. C. 

Dear Mr. Belt: 

In connection with a proposed radio program, in search 
of talent in the high schools of the District of Columbia, 
we agree to pay you at the rate of $25 per week, begin¬ 
ning November 1, 1948, subject to a two weeks’ cancela¬ 
tion clause, during 'which time you will perform the fol¬ 
lowing duties: 

1. Contact the principal of each high school; arrange 
with the music, dramatic, and other talent departments 
of the particular school for an audition leading toward 
transcription of a radio program to be sponsored by the 
Hamilton National Bank of Washington and supervised 
bv Mr. Lance Lindquist of the technical staff of Station 
WOL. 

2. Report to me, in writing, on Monday of each week, 
on the progress that you are making with reference to 
the above. 

3. You will render me, at once, a bill for two weeks’ 
service on your part as a consultant in the proposed radio 
program now’ under consideration; and each two weeks 
thereafter, during the life of the contract. 

4. If and w’hen our Board of Directors approves of 
these transcribed programs, and at the time that they are 



put on the air, I shall write you a revised agreement, out¬ 
lining your duties and basis of compensation. 

Very truly yours, 

,/s/ J. W. Peters 
J. W. Peters 
Assistant to the President 

Accepted by: 

/s/ Lloyd K. Belt 

Filed Mar 3 1953 Harry M. Hull, Clerk 

Plaintiff's Exhibit No. 2 

February 18, 1949 

Mr. Lloyd K. Belt 
134 Wayne PI., S. E. 

Washington, D. C. 

Mr. J. W. Peters 
Hamilton National Bank 
14th and G St., N. W. 

Washington, D. C. 

Dear Mr. Peters: 

Enclosed you will find my bill and the copy of the letter 
that was sent to the school broad November 1, 1949. 

When we last discussed the matter of this bill, as I 
recall, you felt that the bank was not morally obligated to 
fulfill the agreement under which we entered into the pro¬ 
posed programe. I assume that your opinion was based 
on the fact that any services rendered the bank subse¬ 
quent to 11/15/48 was done so in an unofficial capacity and 
thus compensation could not be expected or that services 
rendered after that date were not worth the amount en- 
volved. In as much as the entire agreement, and each 
clause therein, was written upon the initiative of the bank 
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and that I was not consulted in its drafting but only re¬ 
quested to approve or disapprove it, in its finished state, 
I believe that the contract should be binding upon the 
bank. Surely, when the agreement was written, the bank 
entended to abid by its terms, terms which the bank dic¬ 
tated not I. In the final analysis, should I have not 
morally earned the money the several weeks following the 
termination of our contract, I believe that I certainly have 
since 11/15/48 to 2/14/49. 

I feel much more disappointed over the outcome of this 
project than perhaps any one else envolved, but I feel 
that its failure was not due to a lack of initiative or 
effort on my part. Thank you very much for the foresight 
and conserdation that you have shown the whole project 
from its enception. 

Respectfully Yours, 

/s/ Lloyd K. Belt 
Lloyd K. Belt 

Filed Mar 3 1953 Harry M. Hull, Clerk 

Deft Ext. No. 1 for idntf. 

Plaintiff’s Exhibit No. 3 

October 21, 1948 

Mr. Norman J. Nelson 
Franklin School 
Washington, D. C. 

Dear Sir: 

As regards your request for a detailed outline of my 
proposed broadcasts, I enclose the following information. 
If this outline is satisfactory then we may use it as a 
working agreement. Allow” me, initially, to explain that 
I am not connected writh any agency or radio station. This 
is my personal idea and such business firms or radio sta- 
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tions that participate in its realization do so be- I feel 
through them we may expect our maximum results. 

I desire to hold some type of audition in the high 
schools and after selecting the better talent presenting 
them over a half hour weekly broadcast. We would ac¬ 
tually present the show to the student body as an as¬ 
sembly. The proceedings would be recorded for a later 
broadcast in the evening. A different school would be 
featured each week and the programs would include sev¬ 
eral pieces by the glee club in addition to the talent that 
is available. I don’t pro- a talent show along the con¬ 
ventional lines. There will be a minimum of conversa¬ 
tion and introductions and the greatest portion of the 
time will be consumed in giving the listening audience a 
fast moving, first rate, entertaining show. I should like 
to retain the atmosphere of a school by refering to the 
show as a class, the acts as assignments and the action 
as recitations. The actual content of each show, excepting 
perhaps the glee club and an orchestra, is difficult to 
predict in view of the fact that I don’t know what type 
of talent is available. But unless conditions have changed 
since I attended Mekinley there will be an abundance of 
talent. 

The selection of talent, the production and presentation 
shall at all times be subject to the supervision and ap¬ 
proval of your office, the principal of the school then 
involved and his faculty representative, should there be 
one. If the principal desires, I shall conduct the audi¬ 
tions, production and presentation with such assistance as 
is available. However, if he or his representative wish 
thev mav do so with such assistance from mvself and the 
radio station involved as they may deem necessary. Frank¬ 
ly, I think that some point between whereupon the faculty 
1 advisor, myself and the professional staff of the radio 
station could collaborate, with the school authorities re- 
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taming the ultimate power, would be the more advisable 
solution. 

There shall be absolutely no commercialization of the 
program. During the show there will be no provisions 
made for commercial spots nor does the sponsor desire 
any. The firm wishes to make this show possible as a 
public service and there only mention will be a brief 
acknowledgment of their sponsorship as such at the be¬ 
ginning of the broadcast and the termination of it. 

As possessor of the idea and the one who has brought 
it to the attention of the participating parties, I retain 
all rights and privileges pertaining thereto. I desire the 
exclusive right to negotiate with your office for authoriza¬ 
tion of such broadcasts as are described above for the 
duration of this agreement. I retain the right to negotiate 
with any radio station, sponsor or school for the purpose 
of presenting this show with the provision that before the 
broadcast is authorized all or any one of the three above 
mentioned parties shall be subject to the approval of your 
office. This agreement and its provisions shall be valid 
until its termination which shall be mutually agreed upon. 
Upon its termination all rights, as regards the show, 
shall revert to me. 

I believe that this show will have a great deal of local 
appeal. This is an opportunity for your schools to dis¬ 
play to the thousands of interested parents and to the 
public in general a portion of your extra-curricular ac¬ 
tivities. With a lot of hard work and a little understand¬ 
ing w’e can go a long way in clarifying a protion of the 
instruction in your schools which has long been obscure. 
I have given your office the final authority in every phase 
of this proposal and I hope very much that we shall be 
able to bring the matter to a successful conclusion. 

Respectfully yours, 

/s/ Lloyd K. Belt 
Lloyd K. Belt 
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Plaintiff's Exhibit No. 4 
Deft Ext. No. 2 for idntf. 

November 1, 1948 

Dr. Hobart M. Corning, Superintendent 
District of Columbia Public Schools 
Franklin School Building 
13tli. and K Streets, N. W. 

Washington 5, D. C. 

Dear Doctor Corning: 

Pursuant to a conversation which I had last Friday 
morning with Mr. Norman J. Nelson, and without any 
commitment on our part at this time, the Hamilton Na¬ 
tional Bank, subject to approval by our Board of Direc¬ 
tors, would be interested in sponsoring a radio program 
in behalf and in the interest of the high school students 
of Washington on the following basis: 

1. There shall be only two identification announce¬ 
ments made on the program— 

(a) At the beginning we shall say “This program is 
brought to you by the Hamilton National Bank of Wash¬ 
ington on behalf of and in the interest of the high school 
students of Washington, D. C.” There will be no commer¬ 
cial announcements made during the program. 

(b) At the close of the program we should like to an¬ 
nounce that “the program you have just listened to has 
been brought to you by the Hamilton National Bank of 
Washington on behalf of and in the interest of the high 
school students of Washington, D. C.” 

2. There shall be no instantaneous or live talent used 
on this program. All programs will be transcribed, and 
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can be or shall be submitted to or edited by your office 
if you feel it is necessary. 

Station WOL and the Hamilton National Bank are very 
much interested in the type of talent there is in the sev¬ 
eral high schools of Washington. High schools means all 
high scholls, regardless of race, creed, or color. 

We respectfully request the right to use a direct mail 
approach to inform the citizens in and about the neighbor¬ 
hood of the particular school that “such and such a school 
will broadcast a program on (day, date, and time.)’ , 

The District of Columbia Board of Education retains 
the right and has the final authority to reject any item in 
the transcribed program affecting the policies of the Dis¬ 
trict School Board. 

The Hamilton National Bank has the final authority to 
approve the quality of the transcribed program, as to 
whether or not it is in keeping with the high standards 
of Station WOL and the Hamilton National Bank. 

It is the suggestion of the sponsor of this program that 
if and when this entire plan is approved you will then 
send a letter to all the high schools of the District that 
‘‘the Hamilton National Bank, of Washington considers 
it a great privilege to sponsor the talent in the individual 
high schools in the District.” However, it is understood 
that there is no compulsion that they participate in the 
program. 

The Hamilton National Bank shall have the exclusive 
rights during the year 1949 to sponsor programs involving 
a search for talent in the high schools of Washington and 
Mr. Lloyd K. Belt is the exclusive agent of the Hamilton 
National Bank to act on our behalf in relation to such 
search for talent, subject to such cancellation clauses as 
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may exist between Mr. Belt and the Hamilton National 
Bank. 

Station WOL shall have exclusive rights to broadcast 
the program on behalf of the Hamilton National Bank, 
subject to such cancellation clauses as may exist between 
sponsor and Station WOL. 

It is our present intention, if your Board of Education 
concurs with the suggestions set above, that we shall 
broadcast these programs at approximately 8 P.M. on 
Thursday of each week, or at a better time if available. 

I further submit for your consideration that a scholar¬ 
ship prize be given for the best performance in this series 
of radio programs and I shall be most happy to consult 
with you as to how the judges should be selected and on 
what basis the prize should be awarded. 

I shall be glad to discuss this plan with you personally, 
if you consider it necessary. 

Very truly yours, 

J. Wilton Peters 
Assistant to the President 

Copy to Mr. Norman J. Nelson 
Assistant Superintendent 

Filed Mar 3 1953 Harry M. Hull, Clerk 
Plaintiff’$ Exhibit No. 5 

Your bank has sponsored a search for musical talent in 
Washington’s parochial and public high schools. Young 
vocalists and instrumentalists were recorded on school 
programs throughout the city. Performances will be 
judged by a panel of outstanding musicians and music 
critics, and scholarships will be awarded to the winning 
vocalist and winning instrumentalist. Runners-up will 
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receive trophies, and there will be awards for the school 
presenting the best program and for outstanding group 
performances. 


TUNE IN 

Every Tuesday 8:30 p. m. Every Sunday 5 p. m. 

Beginning Tuesday, February 14th 
Station WMAL 630 on your dial 
—presented as a public service by— 
HAMILTON NATIONAL BANK 
W. J. Waller, President 

Member Federal Deposit Complete Banking 

Insurance Corporation and Trust Services 

Filed Mar 3 1953 Harry M. Hull, Clerk 

Deft Ext. No. 3 for idntf. 

Hamilton National Bank 
of Washington, D. C. 

CA-2253-50 

November 16,1948 

Mr. Lloyd K. Belt 
134 Wayne Place, S. E. 

Washington, D. C. 

Dear Mr. Belt: 

This is to notify you that, according to our agreement, 
dated November 1, 1948, your services are hereby can¬ 
celled, until further notice, for the proposed Hamilton 
National Bank radio program, which is now being con¬ 
sidered by the District of Columbia Board of Education. 


122 A 


I hope that, at a later date, we can re-engage you for 
the necessary work on this project, provided the plans for 
it are consummated. 

Sincerely, 

/s/ J. W. Peters 
J. W. Peters 

Assistant to the President 
Filed Mar 3 1953 Harry M. Hull, Clerk 

Deft Ext. No. 4 

BOARD OF EDUCATION OF THE 
DISTRICT OF COLUMBIA 
Franklin Administration Building 
Thirteenth and K Streets N. W. 

Washington 5, D. C. 

Marion Wade Doyle, President 

C. Melvin Sharpe, Vice President 

Lenore W. Smith 

John H. Wilson 

Velma G. Williams 

James A. Gannon 

Adelbert W. Lee 

George E. C. Hayes 

Albert E. Steinem 

Elise Z. Watkins, Secretary 
Hobart M. Coming 

Superintendent of Public Schools 

March 7, 1949 

Mr. J. W. Peters 
Hamilton National Bank 
619 14 f h Street, N. W. 

Washington, D. C. 

Dear Mr. Peters: 

This will advise you that the Board of Education, at 
its meeting held March 2, 1949, approved a report of its 


123 A 


Committee on Student Activities, recommending the ap¬ 
proval on an experimental basis a series of talent pro¬ 
grams to be sponsored by the Hamilton National Bank and 
Radio Station WOL, for the school year 1949-1950, the ma¬ 
terial to be prepared in the senior high schools of Divi¬ 
sions I-IX and Divisions X-XIII. 

I am sending you herewith a copy of the full report 
of the Committee, in which it is stated, that out of de¬ 
ference to the sponsoring agencies, no similar programs 
would be prepared by the schools during this period. 

Very sincerely yours, 

/s/ Elise Z. Watkins 
Elise Z. Watkins 
Secretary 

Board of Education 

EZW/sel 

end. 

March 2,1949 

To the Board of Education 
of the District of Columbia 

Ladies and Gentlemen: 

For several months the officers have had under con¬ 
sideration the offer of the Hamilton National Bank to 
sponsor a talent search among high school students to be 
conducted through radio programs to be transcribed and 
transmitted over Station WOL, the programs to be pre¬ 
pared in the various senior high schools in the District 
of Columbia during the next school year beginning in Sep¬ 
tember, 1949. 

The following statements would come at the beginning 
and end of each transcription: 

“This program is brought to you by the Hamilton Na¬ 
tional Bank of Washington on behalf of and in the in¬ 
terest of the high school students of Washington, D. C.” 
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“The program you have just listened to has been 
brought to you by the Hamilton National Bank of Wash¬ 
ington on behalf of and in the interest of the high school 
students of Washington, D. C.” 

There would be no commercial announcements made 
during the program and the sponsorship is part of the 
public relations work of the Hamilton National Bank and 
would serve to discover and promote special talents pos¬ 
sessed by students in our schools. 

The school authorities would retain the authority to 
reject any item proposed for a program and no tran¬ 
scribed program would be put on the air until and unless 
it had the approval of the officers concerned. After receiv¬ 
ing the approval of the school people, the bank -would 
have the final authority to decide whether the transcrip¬ 
tion itself was of high enough technical quality to w’arrant 
its being put on the air. 

It has also been suggested that a scholarship prize be 
given at the end of the series to that student whose per¬ 
formance has been judged the best and the bank of¬ 
ficials would confer with the school officers as to the 
selection of judges and the basis for the award of the 
prize. 

At present the school system has a very meager pro¬ 
gram in the field of radio. The citv-wide Radio Commit¬ 
tee under the Chairmanship of Dr. Clyde Huber of the 
Wilson Teachers College, is hampered in its work because 
of the fact that we have no technically trained people to 
prepare programs of this kind. 

First Assistant Superintendents Nelson and Wilkinson 
have given considerable study to this project and have 
indicated their approval in the hope that a suitable out- 


let will be provided in the field of radio for those high 
school students who have special abilities. 

The Superintendent, therefore, recommends that the 
Board of Education approve on an experimental basis a 
series of talent programs to be sponsored by the Hamilton 
National Bank and Radio Station WOL, for the school 
year 1949-1950, the material to be prepared in the senior 
high schools of Divisions 1-9 and Divisions 10-13. Out of 
deference to the sponsoring agencies no similar programs 
would be prepared by the schools during this period. 

Respectfully submitted, 

Hobart M. Corning 
Superintendent of Schools 

Approved: 


Chairman 


Committee on Student Activities 

Def’ts Ext. No. 5 for idtf. 

Filed Mar 3 1953 Harry M. Hull, Clerk 

November 8, 1948 

To: Mr. J. W. Peters 

Hamilton National Bank 
Washington, D. C. 

From: Mr. Lloyd K. Belt 

134 Wayne PI., S. E. 

Washington, D. C. 

Subject: Weekly progress report for proposed talent 
show; 

1. Letter written and delivered to Franklin School in 
regards to the show for their approval in order that we 
may begin to line up the participating schools etc. 
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2. Meeting arranged at McKinley High School which 
was attended by Miss Fallor of the music department, Mr. 
Linquist of W.O.L. and myself. There will be a musical 
assembly held there Nov. 18. The program will be es¬ 
pecially produced for our transcription. Final rehersal 
Nov. 16. 

• • • • 

Deft Ext. No. 6 for idntf. 

Filed Mar 3 1953 Harry M. Hull, Clerk 

November 15, 1948 

To: Mr. J. IV. Peters 

Hamilton National Bank 
Washington, D. C. 

From: L. K. Belt 

134 Wayne PI., S. E. 

Washington, D. C. 

Subject: Progress report for talent broadcast 

1. Conference with Mr. Linquist concerning the super¬ 
vision and production of the show that is to be tran¬ 
scribed at McKinley Nov. IS. Final rehersal Nov. 16. 
Assembly to held 9:10 a.m. Nov. 18. 

2. Contacted Franklin School several times in an effort 
to get some information on the boards reaction to our 
proposal. Was informed by Mr. Nelson that no dicision 
was readied but that several members were opposed to 
the idea on the grounds that it was a commercialization 
in view of the fact that the banks name would be men¬ 
tioned. 

• • • • 
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Deft Ext. No. 7 for idtf. 

Filed Mar 3 1953 Harry M. Hull, Clerk 

Law Offices of 
David S. Allshouse 

Suite 1012 Barr Building, 910 Seventeenth St, N. W. 

Washington 6, D. C. 

National 0995 

February 24, 1949 

Mr. J. W. Peters 
Assistant to the President 
Hamilton National Bank 
Main Office 
Washington 5, D. C. 

Dear Mr. Peters: 

Mr. Lloyd K. Belt, 134 Wayne Place, S. E., Washing¬ 
ton, D. C., has consulted me regarding the matter of the 
contract he had with your bank, dated November 1, 1948. 
It would appear that he has the basis of a valid claim 
against your institution, and I would appreciate hearing 
from you regarding your position in the matter. 

Very truly yours, 

/s/ David S. Allshouse 
David S. Allshouse 
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Filed Mar 3 1953 Harry M. Hull, Clerk 
Hamilton National Bank of Washington 15-15 

511 

15-15 

Main Office—Fourteenth and G Streets, N. W. 

Washington, D. C. March 3, 1949 No.M95398 

Pay to the order of Lloyd K. Belt * • • * $50.00 

Hamilton Nat’l Bank $50 and 00 cts 

CASHIER’S CHECK 

Sgd W. L. Sanderson 
Cashier 

Filed Mar 3 1953 Harry M. Hull, Clerk 

Deft Ext. No. 9 for idtf. 

March 3, 1949. 

Mr. Lloyd K. Belt 
134 Wayne Place, S. E. 

Washington, D. C. 

Dear Mr. Belt: 

Enclosed herewith is our check in the amount of $50.00 
(Fifty dollars) which is full and final payment due you 
under the terms of the contract as set forth in my letter 
of November 1, 1948. 

Yours trulv, 

V 7 

J. W. Peters 

Assistant to the President 
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STATEMENT OF QUESTIONS PRESENTED 


1. Does an idea for the presentation of vocal and instru¬ 
mental talent of local high school students through the 
medium of sponsored radio broadcasts have such property 
rights as to make it susceptible of: 

a) An action in tort for claimed conversion or wrong¬ 
ful appropriation through its use, or; 

b) An action for breach of an implied-in-law contract 
to pay for its use? 

2. Is the determination of whether an idea has been 
reduced to a form sufficiently “concrete” to warrant com¬ 
mon law protection a question of law for the Court or 
a question of fact for the jury. 

3. Is it incumbent upon the creator of an idea, claiming 
compensation for its use, to protect himself by contract 
or definite agreement prior to an unsolicited and volun¬ 
tary disclosure of the same? 

4. Was there any evidence to support the verdict of the 
jury which of necessity found that appellee’s idea was 
new and novel? 

5. Was it an abuse of discretion for the trial court to: 

a) permit counsel for appellee to base a hypothetical 
question of his expert witness upon the assumption 
that the idea was in fact new, novel and original, 
and to 

b) require that appellant’s expert witness, base his 
opinion as to market value on the same assumption 
that the idea was novel, rather than to be per¬ 
mitted to express an opinion on the evidence with¬ 
out such assumption? 
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Hamilton National Bank, 

Appellant, 

v. 

Lloyd K. Belt, 

Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a money judgment awarded 
appellee against appellant in the sum of three thousand, 
three hundred ($3,300.00) dollars and from the order of 
the Court below denying appellant’s motion for judgment 
notwithstanding the verdict of the jury. 


The verdict of the jury was returned and judgment 
entered on November 3, 1952. The order of the Court 
denying appellant’s aforesaid motion for judgment was 
entered December 16, 1952 and this appeal was noted 
January 13, 1953. 

Jurisdiction is invoked by virtue of Section 1291, Title 
28, United States Code. 

STATEMENT OF THE CASE 
Facts 

Lloyd K. Belt (plain tiff-appellee) was at one time a 
student of McKinley High School of this City, and while 
such a student, saw presented publicly in the school audi¬ 
torium musical programs, the participants being various 
students of the school having vocal and instrumental 
talent. These programs were not broadcast. In 1948, 
Mr. Beit, remembering those programs, thought it might 
be worthwhile to present, in the form of a sponsored 
amateur radio show, high school student vocalists and 
instrumentalists. (J.A. 33) Mr. Belt was then employed 
in the advertising business and testified that he was quite 
aware of the fact that talent of various sorts in the 
public schools was sought for numerous purposes. (J.A. 
43, 44) 

Realizing that prior to its production any program in¬ 
volving students would first have to be approved by the 
local school authorities, Mr. Belt conferred first with a 
Dr. Bish of McKinley High School and then by telephone 
contacted Dr. Norman J. Nelson, Assistant Superin¬ 
tendent of the District of Columbia Public Schools to 
whom he divulged his proposed idea. (J.A. 34) Pur¬ 
suant to Dr. Nelson’s request, Mr. Belt then submitted 
his idea in writing in a letter directed and delivered to 


Dr. Nelson, dated October 21, 1948. 1 (J.A. 42) (It was 

stipulated below by the parties that this letter set forth 
the format of the plan for which compensation was 
sought.) (J.A. 42, 43) At the trial Mr. Belt testified 
that: 

In essence, the program was to utilize vocal and in¬ 
strumental talent of students in the public high 
schools here in Washington. In essence, it was an 
amateur show. * * * My general idea was to hold a 
series of radio programs in which there would ap¬ 
pear vocalists or instrumentalists from the various 
high schools. (J.A. 33) 

At or about the same time as these negotiations and of 
the submission of his idea to Dr. Nelson, Mr. Belt also 
admittedly proposed the same, identical idea in detail to 
the American Security and Trust Company, and to Wood¬ 
ward and Lothrop and Garfinckle department stores. 
(J.A. 34, 35, 50). However, none of these parties was ap¬ 
parently interested in the idea and it does not appear 
that in submitting the same that it was offered in con¬ 
fidence or as any “trade secret.” (J.A. 50) 

After having disclosed the full details of his purported 
idea to the aforementioned commercial concerns and to 
Dr. Norman J. Nelson, Mr. Belt next approached the 
Hamilton National Bank of Washington, D. C., (de¬ 
fendant-appellant, hereinafter referred to as the Bank) 
where he orally presented the same idea to Mr. J. Wilton 
Peters who at that time was in charge of the Bank’s 
Business Development Section. (J.A. 34, 35, 43, 91) (Mr 1 
Peters died in May 1950, prior to the trial of this case.) 
Mr. Peters looked favorably upon the proposed radio pro¬ 
gram and entered into discussions at various times with 
Mr. Belt. As a resutt of these discussions, Mr. Peters, 

1 This letter wa9 offered and received as plaintiff's Exhibit No. 
3 upon trial of this action. (J.A. 51, 115) 
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as agent of the Bank, on November 1, 1948 entered into 
a contract with Mr. Belt. (J.A. 36, 92, 113) Under that 
contract Mr. Belt was hired “In connection with a pro¬ 
posed radio program, in search of talent in the high 
schools of the District of Columbia * * (to) 

contact the principal of each high school; arrange 
with the music, dramatic, and other talent depart¬ 
ments of the particular school for an audition leading 
toward transcription of a radio program to be spon¬ 
sored by the Hamilton National Bank of Washington 
and supervised by Mr. Lance Lindquist of the tech¬ 
nical staff of Station WOL. 

The contract was subject to a two weeks notice of can¬ 
cellation, and Paragraph 4 provided further that: 

If and when our Board of Directors approve of these 
transcribed programs and at the time that they are 
put on the air, I shall write you a revised agree¬ 
ment, outlining your duties and basis of compensa¬ 
tion. 

On the day on which this contract was entered into, Mr. 
Peters in a letter to Dr. Hobart M. Corning, Superin¬ 
tendent of the District of Columbia Public Schools stated 
that the Bank was interested in sponsoring a program 
consisting of musically talented high school children and 
that incidental thereto the Bank desired certain advertis¬ 
ing privileges. Mr. Belt assisted in the preparation of 
this letter. (J.A. 44, 45, 118) 

Approval of the program by the Board of Education 
was not immediately forthcoming because advertising in 
connection therewith was deemed objectionable. (J.A. 83) 
■Whereupon, exercising its right of cancellation, the Bank 
on November 16, 1948 by letter (signed by Mr. Peters) to 
Mr. Belt cancelled its contract with him. In that letter 
Mr. Peters said: 

T hope that, at a later date, we can re-engage you for 
the necessary work on this project provided the plans 
for it are consummated. (J.A. 121, 122) 


r* 

0 

In connection with the contract a controversy subse¬ 
quently arose between Mr. Belt and the Bank over two 
weeks compensation ($50.00) contended by Mr. Belt to be 
due him under the two weeks cancellation clause. (J.A. 
38, 39, 46) That controversy w T as finally adjusted, the 
Bank sending Mr. Belt a check dated March 3, 1950, in 
the amount of $50.00. In a forwarding letter of the same 
date, it was stated: 

Enclosed herewith is our check * * * which is full 
and final payment due you under the terms of the 
contract as set forth in my letter of November 1, 
1948. (J.A. 128) 

Mr. Belt received and cashed this check. (J.A. 95-97) 

The Bank, having been notified in November 1948 by 
Dr. Nelson that the program because of its advertising 
features could not be approved, took no further steps 
toward its production. (J.A. 83, 84) However, in a 
written communication to the Bank dated March 7, 1949, 
the Board of Education expressed its -willingness to ap¬ 
prove a program provided no commercial announcements 
were made during its broadcast. (J.A. 85, 122-125) The 
Bank, however, would be permitted to identify itself 
purely as a sponsor by a statement at the beginning and 
end of each program as follows: 

This program is brought to you by the Hamilton 
National Bank of Washington on behalf of and in 
the interest of the high school students of Washing¬ 
ton, D. C. 

The program you have just listened to has been 
brought to you by the Hamilton National Bank of 
Washington on behalf of and in the interest of the 
high school students of Washington, D. C. (J.A. 
123, 124) 

The Bank was interested in such sponsorship and prepa¬ 
ration for production of the program as then authorized 
got underway. The Bank engaged Mr. John Waterfield 
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to arrange a program suitable to the School Board, which 
among other things required contacting school principals, 
music teachers; making arrangements for recordings; 
scheduling shows; and meetings 'with the School Board, 
etc. (J.A. 75, 76) At the trial, the Court refused to 
permit the Bank to show why Mr. Belt was not rehired 
to work out these preliminary details. This ruling was 
predicated on the ground that “The plaintiff doesn’t claim 
there was any contractual relationship, implied or ex¬ 
pressed. He does not base his claim on the basis of any 
alleged contract. He bases his claim on the contention 
that you have appropriated his literary property, and 
therefore you are guilty of a tort—and that is what we 
are going to try here.” (J. 47) Counsel for Mr. Belt 
said the Court had correctly stated his position in the 
foregoing. The Court in charging the jury however went 
beyond the above statement and included a right to 
assume an implied agreement at least for compensation 
for use of Mr. Belt’s idea. (J.A. 110) 

For the years 1949-1950 and 1950-1951, the Bank spent 
$43,070.00 in sponsoring the radio programs. (J.A. 54) 
During the third year no programs were broadcast but 
the Bank spent $7,500.00. (J.A. 54, 76, 77) Of that 

amount $2,000.00 went for scholarship awards to out¬ 
standing performers and $600.00 for the rental of Consti¬ 
tution Hall. (J.A. 106, 107) The first radio program 
took place February 14, 1950 and the last sometime in 
May 1951. (J.A. 57) In this period 50 one-half hour 

programs were presented during 31 weeks of broadcast¬ 
ing. (J.A. 106) 


TRIAL PROCEEDINGS 

On May 23, 1950, plaintiff filed a complaint for damages 
for breach of contract in two counts, the first based on 
an alleged breach of the November 1, 1948 contract, above 
discussed, the second based on breach of an alleged 


verbal contract claiming that “plaintiff agreed to arrange ; 
a radio program for the defendant, and for which the 
defendant agreed to pay just compensation.” It was : 
alleged that plaintiff was ready, willing, and able to per- j 
form and that defendant wrongfully prevented plaintiff 
from completing the contract. (J.A. 2, 3) Almost two j 
years later on March 10, 1952, and as an apparent after- i 
thought, plaintiff amended his complaint for damages 
adding thereto a third and a fourth count. (J.A. 8-10) ! 
The Third count alleged unauthorized use of a plan for I 
a radio program purported to have been conceived and 
created by plaintiff and a breach of a promise to pay for 
the plan if and when used. The Fourth count alleged 
breach of a promise to pay for the use of an original and 
novel plan for commercial radio advertising divulged in a ! 
confidential manner in reliance on the promise to pay. 

The Bank answered denying all the material allegations 
of the original and amended complaints with the excep¬ 
tion of the existence of the November 1, 1948 contract, 
which it admitted, alleging that this contract represented 
all the dealings between the parties and that as a result 
of settlement of the dispute which arose under it all 
claims against the plaintiff by the defendant were finally ; 
compromised and settled. (J.A. 5-7, 40, 41) 

Upon being reached for trial the action proceeded and 
in due course plaintiff conceded that his Counts 1 and 2 ; 
were being abandoned. The Court thereupon stated that 
plaintiff’s sole remaining claim was one for tort only 
based upon a purported appropriation by the Bank of! 
plaintiff’s literary property. (J.A. 45, 47, 48, 49) 

At the conclusion of plaintiff’s case, defendant moved 
for a directed verdict upon the grounds that plaintiff 
had failed to establish as a matter of law the conversion 
by the defendant of any concrete idea or format of the; 
plaintiff, and further that even conceding for the pur¬ 
poses of argument only that plaintiff had conceived and 




created a new, novel and original idea in concrete form, 
plaintiff had lost his rights to compensation for its use 
through prior divulgence of it to persons other than the 
defendant. (J.A. 64-68) 

In addition to the above stated grounds defendant 
further moved for a directed verdict because of the 
failure of the plaintiff to have obtained a contract for 
compensation unto himself prior to his voluntary dis¬ 
closure of his plan, if in fact any compensation was in 
order for the plan. The Court found in this connection 
that although a contract had been entered into that the 
same was only for plaintiff’s services in connection with 
the plan and not for its use. (J.A. 65-66) 

The Bank’s position in this regard was two-fold. First 
the Bank urged the legal obligation on the part of the 
creator of an idea to enter into a full and complete con¬ 
tract for use of the idea prior to any divulgence, as a 
prerequisite to any obligation to pay for the same, for if 
plaintiff had not done so, he should be barred from re¬ 
covery. Alternatively, the Bank urged that it had en¬ 
tered into a complete contract with plaintiff pertaining 
to use of plaintiff’s plan and that plaintiff’s own testi¬ 
mony showed the Bank’s full performance thereunder. 
By either way of reckoning a motion for directed verdict 
was urged. (J.A. 64, 65) 

Further grounds were also stated but the same are not 
being herein pressed. The Court denied the Bank’s 
motion and the trial thence proceeded to a conclusion. 
The Bank renewed its motion at the close of all of the 
evidence which was again denied and a verdict for the 
plaintiff was returned upon which judgment was entered. 
(J.A. 103, 22, 23) 

The Bank moved for judgment notwithstanding the 
verdict of the jury restating its basic claims as upon its 
initial motions, which motion for judgment was likewise 
denied. (J.A. 23-25, 32) 
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STATEMENT OF POINTS 

In either a tort action for damages for the alleged 
wrongful appropriation of an idea for a sponsored ama¬ 
teur radio program featuring vocalists and instrumental¬ 
ists selected from high school students, or, in the alterna¬ 
tive, an action for damages based on the breach of a 
contract implied-in-law to pay for the use of such an 
idea, the appellant contends as follows: 

1. There is no property right in such an idea. 

2. If the originator of an idea in proposing to sell 
the same does not, prior to disclosing it to a prospective 
buyer, enter into a contract with that buyer in which 
either the price to be paid for the use of the idea or a 
method of arriving at a price to be paid upon its use is 
definitely established, the seller as a matter of law is not 
entitled to recover for its use. 

3. "Whether or not an idea has been reduced to a form 
sufficiently “concrete” to warrant common law protection 
is a question of law for the Court. The Court erred in 
submitting the same to the jury. 

4. No evidence adduced on trial was sufficient as a 
matter of law to support a jury finding that the idea 
herein was new and novel. 

In respect of the above points, the Court erred by re¬ 
fusing to grant appellant’s 

(1) Motions for a Directed Verdict and (2) Motion for 
Judgment Notwithstanding the Verdict of the Jury. 

5. The trial Court abused its discretion by; 

(a) permitting plaintiff’s counsel to base a hypo¬ 
thetical question upon the assumption that the plaintiff’s 
idea was in fact new, novel and original, and then re¬ 
quiring that defendant’s expert witness in answer to the 
Court’s question also base his opinion on the factual 
assumption that said idea was novel. 
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I 

SUMMARY OF ARGUMENT 

The question of whether and under what circumstances 
an idea is entitled to common law protection is one of 
first impression in this jurisdiction. This question, how¬ 
ever, has arisen many times before in other jurisdictions 
and has been ruled upon by both state and federal courts. 
Appellant contends that the rule adopted and established 
by the federal decisions and the better-reasoned state de¬ 
cisions is the correct one and should be followed by this 
Court. The trial Court, although recognizing such rule, 
declined to follow it. 

I 

Appellant contends that the idea herein was nothing 
more than a general and abstract business suggestion, 
and since there can be no property right in a mere 
abstract idea, appellee, by failing to regulate the dis¬ 
closure of same by definite contract is not entitled to 
recover for its use. 

The parties were dealing at arm’s length and prior to 
the voluntary and unsolicited disclosure of the idea en¬ 
tered into no contract under which was specified a price 
(or a method of arriving at a price) to be paid for the 
use of the idea if subsequently used. On the contrary, 
a written contract actually entered into after the dis¬ 
closure shows that the minds of the parties met on a 
rate of compensation to be paid to appellee for prelimi¬ 
nary and preparatory services rendered in furtherance 
of appellee’s idea and that what was sold was services 
in connection with promulgating and producing the end 
result of appellee’s idea, not the idea itself. Therefore, 
no recovery can be obtained for its use because the de¬ 
cisions relied upon by appellant have established the rule 
that if the seller of an idea does not protect himself by 
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contract prior to disclosing it, he has no cause of action 
for its subsequent use. 

n 

In recent years the courts in deciding whether an idea 
is or is not abstract have resolved that question by ap¬ 
plying to the idea the concept of “concreteness.” That 
is to say, the court will protect an idea if it has been 
reduced to a form sufficiently concrete to warrant that 
protection. It is clearly apparent from the decisions, 
however, that whether an idea is “ concrete” and therefore 
not abstract is a question of law for the court. That 
question should not, as was done in this case, be sub¬ 
mitted to the jury as a factual question. This Court, 
therefore, can itself decide whether the idea herein is 
sufficiently “concrete” to warrant legal protection. 

m 

To justify judicial protection an idea beside being 
“concrete” must also be new and novel. The question of 
newness and novelty rel non seems to be one of fact. Ap¬ 
pellant contends, however, that the evidence was insuf¬ 
ficient to support the jury’s finding that the idea herein 
was new and novel. Advertising men and school authori¬ 
ties testified without exception that the idea was not nev> 
and novel. 


IV 

At the trial both parties called upon experts in the ad¬ 
vertising field to establish a market value of the idea. 
Their opinions were rendered on the basis of hypothetical 
questions in which the essentials of the idea were set 
forth. However, the Court permitted appellee over ap¬ 
pellant’s objection to assume in its question a conclusion 
that the idea was new, novel and original. 


On the other hand, appellant was not allowed in its 
hypothetical question to describe the essentials of the 
idea free and clear of the assumption that the idea was 
in fact novel. Appellant objected. The Court itself 
then questioned the witness and required the witness to 
render an opinion of market value based on the assump¬ 
tion that the idea was in fact new and novel, after appel¬ 
lant’s counsel had refused so to do. 

It is true that the limitation and scope of hypothetical 
questions is a matter resting in the discretion of the trial 
court, but appellant contends that the action of the trial 
court created a wholly one-sided situation, and by so 
doing abused its discretion. That appellant was preju¬ 
diced is manifest. Whether the idea was new and novel 
was an ultimate fact to be decided by the jury. The 
Court’s action was tantamount to directing the jury to 
find in favor of appellee on the issue of novelty, since 
the alternative of posing a question devoid of any such 
assumption was precluded by the Court. 

If appellee was permitted to assume the idea was novel 
in a hypothetical question, appellant in a like question 
should have been permitted to assume that the idea was 
■n-ot novel. But as aforesaid appellant did not attempt 
to go that far. A fortiori, therefore, the Court was un¬ 
justified in requiring appellant’s expert witness to as¬ 
sume as a fact that the idea was novel. 


ARGUMENT 


I 

Appellee’s Failure to Protect Himself by a Definite Con¬ 
tract Prior to His Voluntary and Unsolicited Dis¬ 
closure of the Idea, as a Matter of Law, Precludes 
His Right to Recover Herein. 

To what extent and under what circumstances an idea 
is entitled to common law protection is a question of first 
impression in this jurisdiction. It has been dealt with 
many times elsewhere by state and federal courts. In the 
states the decisions are in some conflict. The federal de¬ 
cisions however are in accord, and the law on this subject 
as established by those decisions and decisions of the 
state courts which follow them, appellant contends, is cor¬ 
rect and should be followed by this court. 

The basic dilemma confronting the courts in furnishing 
protection to ideas 1 -was presented by Lord Mansfield in 
Sayre v. Moore , 101 Eng. Rep. 140 (fc.B. 1785) in which 
case it was stated: 

We must take care to guard against twro extremes 
equally prejudicial; the one that men of ability who 
have employed their time for the service of the 
community may not be deprived of their just merits 
and the reward of their ingenuity and labor; the 
other that the -world not be deprived of improve¬ 
ments, nor the progress of the arts be retarded. 

It is universally held that there is no property right 
in an abstract idea. It likewise seems to be generally 
held that as concerns such an idea there exists no cause 
of action for its misappropriation unless the seller of the 
idea has protected himself by a definite contract prior to 


1 For a comprehensive treatment of this subject see Annotation 
on Literary or Artistic Property Rights, 23 ALR 2d 244. 




its voluntary and unsolicited disclosure to the prospective 
buyer. That is to say, there must exist a contract regu¬ 
lating the disclosure. Haskins v. Ryan, 71 N.J. Eq. 575, 
64 A. 436 (1906) (afFd. 75 N.J. Eq. 623, 73 A. 1118 (1909)); 
Soul v. Bon Ami Co., 201 App. Div. 794, 195 N.Y.S. 574 
(1922), aff’d. 235 N.Y. 609, 139 N.E. 754 (1923); Schon- 
wald v. F. Burkart Mfg. Co., 202 S.W. 2d 7 (Mo. 1947); 
Sachs v. Cluett Peabody <& Co., 39 N.Y.S. (2d) 853 (1943); 
Booth v. Stutz Motor Car Co. of America, 56 F. (2d) 962 
(7th Cir. 1932); Bristol v. Equitable Assurance Society of 
N. Y., 132 N.Y. 264, 30 N.E. 506 (1892); Lu.eddecke v. 
Chevrolet Motor Co., 70 F. (2d) 345 (8th Cir. 1934); 
O’Brien v. RKO Radio Pictures, Inc., 68 F. Supp. 13 (D. 
Ct., S.D.N.Y., 1946); Bowen v. Yankee Net Work, et al, 
46 F. Supp. 62 (D.C., D. Mass. 1942); Williamson v. Neic 
York Central R. Co., 258 App. Div. 226, 16 N.Y.S. (2d) 
217 (1939). 

The following cases are stated at some length in order 
to illustrate the application of the rule as above stated 
and to show the reluctance of the courts to find an im¬ 
plied contract to pay for the use of an idea in the absence 
of strong and compelling circumstances. 

In Haskins v. Ryan, 64 Atl. 436, supra, the plaintiff 
after years of study had crystallized and formulated a 
complete plan for combining all the white lead industries 
in the United States into one company. Plaintiff laid this 
plan before the defendant, a capitalist, who ‘‘agreed to 
join in the plan; that is, agreed to enter into a definite 
and explicit agreement on the subject.” Plaintiff had, at 
the time of submitting his plan, certain “options” and was 
“negotiating” for others and agreed to contribute $200,- 
000 to effectuate the plan, if necessary. Defendant, 
through efforts of his agents effectuated the plan and 
organized the United Lead Company. Plaintiff contended 
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that the plan was his property, and that the defendant 
having appropriated it to his own use, plaintiff was en¬ 
titled to an accounting of profits arising from its appro¬ 
priation. The court said of the plan that its essence 
was the raising of a fund to purchase of other properties, 
that the plaintiff had not bound himself to contribute 
any definite sum, and defendant had not bound himself to 
contribute anything and had contributed nothing and that 
since Equity will not compel the specific performance of 
an agreement to make an agreement, an accounting on 
the basis of a completed agreement was out of the 
question. The court said further that plaintiff’s remedy 
at law for wrongful appropriation would presuppose the 
existence of a property right in the plan and held that 
the plaintiff had no property right in his plan regarded as 
an idea. The court stated: 

I come now to the precise question. It is this. Has 
the complainant a property right in the scheme or 
idea to be found in his plan, as contradistinguished ; 
from the property right 'which he has in his manu¬ 
script, regarded as a combination of words and fig¬ 
ures—a thing of ink and paper? A right is defined 
to be that interest which a person actually has in any ! 
subject of property, entitling him to hold or convey 
it at pleasure. But that can hardly be styled “prop¬ 
erty” over which there is not some sort of dominium | 
• • * But the idea contained in the plan differs from 
the ideas to which I have already called attention in 
this important respect. It involves the voluntary 
action and cooperation of many different men. When! 
I say voluntary action I mean action not restrained 
by contract; for the allegation that complainant had 
“options” is altogether too vague to warrant an in-; 
ference that they are still subsisting, or that com¬ 
plainant had the means of availing himself of them 
without the aid of outside capital. Beside, the alle¬ 
gation is not that he has procured options on all the! 
properties which it was proposed to combine but that 
he either had options on them or had “opened nego-i 
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tiations for their purchase.” The means of carrying 
out the plan, of giving effect to the idea, lay, there¬ 
fore beyond his control. It was an idea depending 
for its realization upon the concurring minds of many 
individuals, each of them unbound by contract and 
free to act as he chose. Such a project or idea can 
scarcely be called 4 ‘property.’’ It lacks that do¬ 
minium, that capability of being applied by its origi¬ 
nator to his own use, which is the essential character¬ 
istic of property. It differs fundamentally from the 
secret process or patented invention which is capable 
of material embodiment at the will of the inventor 
alone. It is worthless unless others agree to give it 
life. It was, as far as complainant was concerned, 
an idea pure and simple. Now it has never, in the 
absence of contract or statute, been held that mere 
ideas are capable of legal ownership and protection. 
Says Lord Brougham, in delivering his judgment in 
Jeffrys v. Boasey, 4 H. L. Cas. 965, “Volat irrevoca¬ 
ble verbum,” wdiether borne on wings of the wind 
or the press and the supposed owner instantly loses 
all control over it. * * * He has produced the 
thought and given it utterance and eo instante it 
escapes his grasp. 

In Lueddecke v. Chevrolet Motor Co., 70 F. 2d 345, 
supra, plaintiff in writing suggested that a silght change 
of design urould correct a defect in the Chevrolet car 
and offered to fully disclose his idea if defendant would 
state how* much it wrould pay for the suggestion. In 
reply defendant stated it could make no agreement for 
suggestions without sufficient information to place them 
before its New Devices Committee for consideration and 
suggested that plaintiff submit drawings accompanied by 
legal evidence of “ownership and priority” of his idea 
and concluded with the statement “We assure you that if 
w T e find the design of sufficient interest to warrant further 
investigation, some mutually satisfactory agreement will 
be made.” Plaintiff responded by letter naming the de¬ 
fect as the improper balancing of the car’s weight causing 
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the car to sag on one side and suggested for its correction 
either a reshifting of “these units which could be most 
conveniently moved to the right side of the car or motor 
or adding an extra spring leaf on the front and rear 
springs on the left side.” Defendant by letter rejected 
plaintiff’s suggestion but later allegedly used plaintiff’s 
ideas. Plaintiff’s claim was based on the existence of an 
implied contract on the part of the defendants to pay the 
reasonable value of the use of the idea. 

In affirming the judgment of the trial court which sus¬ 
tained demurrers to the complaint the court said on 
page 347: 

# * • the correspondence and alleged conduct of the 
companies controvert the claim that there was a prom¬ 
ise to pay the plaintiff for the ideas or suggestions 
which he transmitted, and there are no circumstances 
presented from which the law implies such a promise. 

• * • If, in fact, the defendant did derive benefit 
from the plaintiff’s ideas that units on their Chevrolet 
cars should be shifted, and if their subsequent re¬ 
disposal of some of the units to the other side of the 
car body was in any vise inspired by the plaintiff’s 
idea, nevertheless, they are not indebted to the plain¬ 
tiff, because they did not offer to make any agree¬ 
ment to pay for such mere suggestion as the plain¬ 
tiff made and their correspondence did not invite 
such a suggestion. When the plaintiff voluntarily di¬ 
vulged his mere idea and suggestion, whatever in¬ 
terest he had in it became common property and, as 
such, was available to the defendants. • • • 

Without denying that there may be property in an 
idea or trade secret or system, it is obvious that its j 
originator or proprietor must himself protect it from 
escape or disclosure. If it cannot be sold or nego¬ 
tiated or used without a disclosure, it would seem 
proper that some contract should guard or regulate 
the disclosure; otherwise, it must follow the law of 
ideas, and become the acquisition of whoever re¬ 
ceives it.” [pp. 348-9] j 
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In Bowen v. Yankee Network, et al, 46 F. Supp. 62, 
supra, the plaintiff voluntarily submitted in manu¬ 
script a plan or scheme for a radio program to the 
William Wrigley, Jr., Co. Plaintiff’s basic idea was to 
present a radio show in each of the large cities ‘‘using 
talent belonging to the localities in which the show is 
presented with the exception of the star of the show.” 
The Company after returning the plan to the plaintiff 
as unacceptable, disclosed it to the Yankee Network, Inc. 
Under the sponsorship of Wrigley, Yankee Network pro¬ 
duced a show containing all the features and ideas set 
forth in plaintiff’s scheme. Plaintiff’s complaint alleged 
appropriation of his idea. In dismissing the complaint on 
the ground that it failed to state a claim upon which relief 
could be granted the court, the court said: 

There is no allegation that the defendants secured 
plaintiff’s idea wrongfully. * * • Assuming the plain¬ 
tiff could have protected his idea by contract ( Bristol 
v. Equitable Life Assurance Society of New York, 
132 N. Y. 264, 30 N.E. 506, 28 Am. St. Rep. 568; 
Moore v. Ford Motor Co., supra, 43 F. 2d p. 686), he 
failed to do so and when he voluntarily communicated 
his idea, whatever interest he had in it became com¬ 
mon property. Affiliated Enterprises, Inc. v. Gruber, 
et al., 1 Cir. *86 F. 2d 958, 961; Lueddecke v. Chevrolet 
Motor Co., et al., 8 Cir. 70 F. 2d. 345, 349; Hamilton 
Mfg. Co. v. Tubbs Mfg. Co. et al., D. C. 216 F. 401, 
404; Moore v. Ford Motor Co., D.C. 28 F. 2d. 529. 

The plaintiff’s plan for a ‘Radio Presentation’ was 
not a literary composition, but merely an idea or 
scheme. The plaintiff does not allege that his work 
is copyrighted, nor does he maintain that it could be. 
The plaintiff maintains that he has a common law 
property right in the plan and that it cannot be ap¬ 
propriated by the defendants with impunity. There 
is no property right in mere ideas. Drone on Copy¬ 
right, pp. 98, 385. Ideas not reduced to concrete form 
are not protected. Stone v. Liggett & Meyer Tobacco 
Co., 260 App. Div. 450, 23 N.Y.S. 2d 210; Rodriquez 
v. Western Union Telegraph Co., 259 App. Div. 224 ; 
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18 N.Y.S. 2d 759. Such a right can only exist in 
the arrangement and combination of the ideas, i.e., 
in the form sequence, and manner in which the com¬ 
position expresses the ideas, not the ideas them¬ 
selves. The use of the defendants of the general 
ideas of the plaintiff, under the circumstances here, 
gives the plaintiff no right of action. 

In O’Brien v. RKO Radio Pictures, Inc., 68 F. Supp. 
13, supra, the plaintiff voluntarily and without solicita¬ 
tion on the part of the defendant submitted in writing an 
idea for the production of a motion picture “built around 
the story of the Palace Theatre and the old vaudeville 
characters familiar in the davs when the Palace Theatre 

mt 

was the shrine of the vaudeville profession.” The idea 
as set forth was exhibit A to the complaint, and was 
comprised in part of four general suggestions of “story 
treatment,” along with the statement that the real story 
of the Palace Theatre would stem from material to be 
uncovered by thorough research. This idea was returned 
to the plaintiff with a statement that plaintiff “could not 
accept such unsolicited material.” Defendant thereafter 
produced the motion picture “Show Business” whereupon 
plaintiff brought action to recover for the appropriation 
of his literary property. After analyzing plaintiff’s idea 
to determine whether it was in law sufficiently tangible 
and concrete to warrant protection the Court dismissed 
the complaint on defendant’s motion for judgment on the 
pleadings reaching that result notwithstanding its treat¬ 
ment of plaintiff’s idea both as literary property and as 
a business suggestion. The Court said on pnge 14: 

It is well settled law that an author has no property 
right in his ideas unless the same are given em¬ 
bodiment in tangible form. It is the means of ex¬ 
pressing these ideas rather than ideas themselves 
which warrant protection • * * it is readily seen 
that the story of the Palace Theatre itself is not 
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in any sense developed. Each treatment proposes 
a story to be screened presenting some aspect of the 
general profession of vaudeville. * # * I must hold 
therefore that plaintiffs idea was too abstract and 
general to give rise to a claim, even if copied. 

The Court further said: 

Even treating the idea as a business suggestion 
rather than as literary property, it is incapable of 
protection since there was no contract, express or 
implied, between the parties prior to the disclosure 
of the idea. It was a voluntary disclosure made by 
plaintiff without solicitation on the part of the de¬ 
fendant. [Citing Bristol v. Equitable Life Assurance 
Society of N. Y., 132 N. Y. 264, 30 N. E. 506, Supra.] 

As demonstrated by the cases set out above, the courts 
to find an implied-in-fact contract to pay for the use of 
an abstract idea require the presence of more than vague 
and uncertain circumstances on which to base that find¬ 
ing. 2 That requirement is dictated by basic considerations 
of practicality and public policy which demand recognition 
in the field of idea protection. Thus when dealing with 
intellectual productions the courts may at times seem to 
reach harsh results. To see harshness, however, is usually 
to fail to recognize the nature of the interests which must 
be balanced in controversies arising in the idea market. 
Cases in this field are inherently incapable of the same 
type of judicial treatment accorded the ordinary contract 
or tort case involving tangible property. Ideas are so 
intangible and so difficult of isolation that they make an 
elusive subject matter for property rights. True, judicial 
relief should be available to the originator of genuinely 


2 There can, of course, be no implied-in-law contract to pay for 
the use of an abstract idea because such a contract presupposes 
the existence of some property right on which to operate and no 
property right exists legally in an abstract idea. 
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original, new and novel ideas, but by the same token busi¬ 
ness institutions are entitled to be protected against the 
threat of blackmail and nuisance suits as well as honest 
but unfounded and invalid claims. The problem, expressed 
differently, is one of balancing the possibilities of literary 
piracy on the one hand with the danger of spurious claims 
on the other. 3 Furthermore the adjustment of the idea 
type of controversy is beset with distressing problems of 
judicial administration which can be illustrated by the 
following questions always confronting the Courts. 

(1) How much is an ‘‘idea” really worth, and what is 
a workable rule for justly measuring damages? 

(2) How much success in using the idea is attribut¬ 
able to the expenditure of capital, the risk under¬ 
taken, and the skill in its effective execution? 

(3) What should be done if the net result indicates 
that the use of the idea did not actually justify 
the expenses? 

(4) How can courts and a fortiori juries (which are 
bound to be plaintiff-minded in this type of case) 
adequately distinguish between ideas truly worthy 
of protection and those that are not? 

(5) When is an idea in a “concrete” form when that 
requisite becomes a controlling factor? 

In the light of these ever-present near-unanswerables 
the problem of dispensing real justice in this field is fairly 
and equitably eliminated under a rule of law” v’hich re¬ 
quires as a prerequisite that the parties come to a 
meeting of the minds on a fair price or upon a method 
of arriving at a fair price before the idea is disclosed. 
To sell an idea it is unnecessary to disclose its nature in 
minute detail. The courts, in establishing such a rule, 
have done so because it is the only workable rule under 


9 See Seidenberg, An Idea About Ideas, 1 Arbitration in Action 
10 (1943), (where it was proposed to set up a method whereby 
arbitration could be used for the protection of both the buyer and 
seller of ideas); See also 10 Air Law Review 394. 



modern conditions in which the traffic in ideas is ever 
increasing. 

It is interesting to note, however, that even when an 
idea has been protected by contract courts have looked, 
behind the agreement to examine the character of the 
idea. This is on the theory of an implied condition of 

originality in idea contracts. Masline v. N. Y. N. H. & 

II K. Co., 95 Conn. 702, 112 Atl. 639 (1921) where the 

court took judicial notice that similar schemes had been 

used elsewhere. See also Soule v. Bern Ami Co., 195 
X.Y.S. 574, supra. 

In the case at bar, the parties entered into no contract 
in respect to “use” of the idea prior to the time the idea 
was disclosed nor was such a contract made thereafter. 
Neither were there present circumstances either before or 
after the disclosure on which a contract to pay for the 
idea could properly be implied. Mr. Belt voluntarily and 
without solicitation on the part of the Bank and when he 
and Mr. Peters, the Bank’s agent, were strangers and 
dealing at arm’s length, disclosed his idea for the spon¬ 
sorship of the amateur radio program just as he had 
similarly done to one other bank, two department stores 
and the Board of Education. Discussions of the plan and 
the part Mr. Belt was to play in its actual production fol¬ 
lowed. The result of those discussions led up to and were 
embodied in a written employment contract under which 
Mr. Belt’s duties and responsibilities in connection with 
the plan as well as his rate of compensation were clearly 
set forth. That contract in accordance with its terms was 
thereafter cancelled and the dispute which arose as a 
result of that cancellation was finally adjusted, com¬ 
promised and settled, thereby terminating all relations 
theretofore existing between the parties pertaining to their 
dealings in regard to the program. 
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Whether an Idea Has Been Reduced to a Form Suf¬ 
ficiently Concrete to Warrant Legal Protection Is a 
Question of Law For the Court. 

The argument thus far has treated the idea herein as 
an abstract idea, a business suggestion, claim for the al- 
ledged value and unauthorized use of which is based not 
on appropriation of the peculiar combination of words used 
to express the idea (the format) but an appropriation of 
the idea itself. However, in the instant case, the question 
whether the idea was reduced “to some concrete form” (so 
as not to be abstract and therefore not entitled to protec¬ 
tion) was submitted to the jury as a question of fact. (J. 
A. 109 In finding for the plaintiff the jury necessarily 
determined that the idea herein was “concrete” and hence 
not abstract. This brings us to a discussion of the nature 
and function in this type of case of the concept of “ con¬ 
creteness” which apparently was first enunciated in Lig¬ 
gett & Myer Tobacco Co. Inc. v. Meyer, 101 Ind. App. 
420, 194 N. E. 206. (1935) 

In some of the cases set out in Section I of this brief 
the courts denied protection to ideas because they were 
not in “concrete” form. In cases in which the controversy 
is based not on the use of the word-form but on the 
use of the idea as expressed by those words, what is 
meant by saying that the idea is or is not “concrete” 
is not clear. Any thought, any idea, whether expressed 
orally or writing would seem to be “concrete” if it is 
capable of being understood. Yet “abstract” ideas denied 
legal protection are likewise transmitted and understood 
and are “concrete” enough to be identifiable as the alleged 
subject matter of law suits. To a jury, therefore, any 
and every idea is “concrete” if can be mentally grasped. 
The difficulty is apparent. The concept of “concrete¬ 
ness” is meaningless unless the courts by reserving to 
themselves the application of that concept are using it 



as a vehicle by which “factual” issues of newness and 
novelty and similarity can by themselves be determined 
in order to decide whether an idea is truly protectable by 
looking at the entire case 

It is apparent from the cases that something more is 
required than merely an original idea reduced to “con¬ 
crete” form. See Williamson v. New York Central R. Co., 
258 App. Div. 226, 16 N.Y.S. (2d) 217 (1939), supra, 
where an idea for advertising a railroad at the world’s 
fair by means of a miniature railroad was held to be 
abstract, and Alberts v. Remington Rand, Inc., 125 Misc. 
486, 23 N.Y.S. (2d) 892 (1940) where an idea for demon¬ 
strating the use of an electric shaver by a chart showing 
directions in which hair grows on the face was held to be 
too abstract. These cases obviously did not turn on the 
question of whether or not the idea had been reduced to 
a definite form. The courts seemed instead to be influ¬ 
enced by the i nature of the idea and the amount of work 
required to develop it into valuable form. The degree of 
novelty of course plays a large part. Thus a brilliant 
idea might be regarded as concrete while one not so bril¬ 
liant although reduced to concrete form might be held 
to be abstract. 

The Court below chose not to follow the cases of Lued- 
decke v. Chevrolet Motor Co., 70 F. (2d) 345; Bowen v. 
Yankee Network, et al, 46 F. Supp. 62; and O’Brien v. 
RKO Radio Pictures, Inc., 68 F. Supp. 13. Those cases 
it distinguished from the ease at bar. Lueddecke was 
thought distinguishable because the court in that case “in 
effect held that the idea had not been reduced to concrete 
form and further that it was not novel” and because “Even 
if that decision supported the defendant’s reasoning . . . 
this Court . . . would not be inclined to follow it.” O’Brien 
and Bowen were disposed of on the ground that the ideas 
therein involved wero found by the court to be insuffici¬ 
ently concrete. (J.A. 30) (A comparison, however, will 
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show that the ideas in these cases were far more “ con¬ 
crete” than appellees idea.) 

The trial court rested its decision upon Ryan (How. J.) 
it Associates v. Century Brewing Assn., 185 Wash. 600, 55 
P. (2d) 1053, 104 ALR 1353 (1936); Liggett & Meyer 
Tobacco Co., Inc. v. Meyer, 101 Ind. App. 420, 194 N. E. 
206 (1935) supra; and Stanley v. Columbia Broadcasting 
System, 35 Cal. (2d) 653, 221 P. (2d) 73, 23 ALR (2d) 216 
(1950). 

j 

The trial court’s opinion speaks of the “vitality” and 
the “capacity” of the common law to grow and adjust “it¬ 
self, to new developments in social and economic life in j 
order to meet the changing needs of society,” indicating 
thereby that the decisions relied upon by the appellant 
are to be disregarded because outmoded and not in ac¬ 
cord with “modern developments of the law and the re¬ 
quirements of justice and fair dealing.” Just what needs 
of modern society are changing and what new develop¬ 
ments to which the common law by reason of its capacity 
to grow must adjust itself were not disclosed in that 
opinion. On the contrary, as has been already demon- : 
strated in Section I of this brief the decisions relied on 
by appellant and rejected by the trial court are based on ; 
sound considerations of policy and declare the law to be 
that which modern conditions require it to be. And it 
is interesting to note that Liggett & Meyer Tobacco Co. j 
v. Meyer , 194 N. E. 206, supra, relied upon by the trial 
court, has not been without criticism. 4 

4 See (1935), Yale L. J. 1270, 1272, where it was said of that 
case: 

In departing from the usual rule in such cases, in an at¬ 
tempt to protect originators of intangible business schemes, 
the instant case may be removing safeguards necessary to the 
protection of business institutions against spurious charges , 
of plagiarism. For because of the intangible nature of busi¬ 
ness schemes, and the consequent difficulty of obtaining con- 



Furthermore, Liggett and Meyer Tobacco Co., and 
Ryan (Hou\ J.) & Associates v. Century Brewing Asso., 
55 P. (2d) 1053, supra, are distinguishable from the case 
at bar. Those cases involved advertising slogans, the 
value and use of which consisted in the form and manner 
of expressing the idea, i.e. the words used as opposed to 
the idea expressed by those words. The ideas were re¬ 
duced to the ultimate word form in which they were to 
be used and hence the application by the courts of the 
“concrete form” test did no violence. The reason is 
readily apparent. Slogan and slogan-like ideas lend them¬ 
selves more easily to equitable treatment and easy judi¬ 
cial administration. They are not mere abstract business 
suggestions as is the idea in the instant case. In addi¬ 
tion, the action in Ryan (How., J.) and Associates was 
based on quantum meruit for services rendered. There, 
also, the idea submitted was solicited and its disclosure 
was coupled with an express warning that a violation of 
the originator’s property right therein would subject the 
violator to liability. And the most that can be said for 
Stanley v. Columbia Broadcasting System, 221 P. (2d) 73, 

elusive evidence concerning them, it might often be impos¬ 
sible for a defendant to satisfy a judge or jury that where a 
certain course of action which it had taken followed substan¬ 
tially along the lines suggested by the plaintiff’s scheme, it 
had not adopted the scheme, but had independently arrived at 
the same result. Consequently, there is substantial risk of 
being forced to pay for a scheme even though it has not been 
used. If the existence of a contract protecting disclosure is 
held to be necessary to a recovery for the use of a business 
scheme business institutions will not be required to assume 
the hazards of a suit on alleged plagiarism unless they have 
voluntarily agreed to deal with the offeror and thus assume 
any incidental risk of litigation. Under the instant decision, 
however, business institutions are subjected to these risks, 
although they have not requested the offeror to deal with 
them, or even though they have expressly refused to deal with 
him. In view of these considerations the holding in the prin¬ 
cipal case seems an unnecessary and unwise extension of the 
doctrine applicable to such cases.” 
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supra, is that the idea (for a radio program) therein, 
while at best in the twilight zone between the “concrete” 
and the “abstract”, was at least submitted in a format 
containing a written script and records wherein the word 
form would have some value. 

It is submitted that the court below erred in submitting 
the question of “concreteness” to the jury. That question 
is one of law which the trial court should itself have de¬ 
cided and upon which this court is free to exercise an 
independent determination. The issue of witness credi¬ 
bility is not involved and as regards “concreteness” the 
testimony is undisputed and appears in the same form 
here as it was before the District Court. There remains 
nothing but the application thereto of the required legal 
standard. Judd v. United States, 89 U.S. App. D.C. 64, 
190 F. (2d) 649 (1951). 

In Golding v. RKO Pictures, 221 P. 2d 95 (Cal. 1950) 
decided the same day and by the same court which decided 
Stanley v. Columbia Broadcasting System, 221 P. 2d 73, 
supra, it was said at page 97: 

The question as to whether the claimed original or 
novel idea has been reduced to concrete form is an is¬ 
sue of law. The determination of it must be made as 
a condition precedent to the vesting of any rights 
stemming from the common lavr copyright. The plain¬ 
tiff must establish, as the subject of the cause of ac¬ 
tion, a right in the nature of property which is cap¬ 
able of ownership. Certainly if the only product of 
the writer’s creative mind is not something which the 
law recognizes as protectible, that is, an idea not re¬ 
duced to concrete form, O’Brien v. RKO Radio Pic¬ 
tures, 68 F. Supp. 13, no right of action for infringe¬ 
ment of literary property will lie even if the idea as- 
sertedly infringed is original and the result of his in¬ 
dependent labor. 

In the cases of Liggett & Meyer Tobacco Co. v. Meyer, 
supra, and Ryan (How. J.) & Associates v. Century Brew¬ 
ing Assfn., supra, it does not appear that the question of 
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whether the ideas therein were reduced to concrete form ^ 

was submitted to the jury. On the contrary, in those 
cases, that question was considered and ruled upon by 
the appellate courts. Indeed, appellant is aware of no ^ 

case other than Stanley v. Columbia Broadcasting System, , 

supra, in which the jury was permitted to determine the 
basic legal issue by deciding whether the idea was reduced * 

to a sufficiently concrete form. Whether an idea is ex- 
pressed in concrete form is a matter of degree. See Plus ^ 

Promotions, Inc. v. RCA Mfg. Co., Inc., 49 F. Supp. 116 
(D.C., N.Y., 1943), wherein the Court decided the ques¬ 
tion. It is apparent, therefore, that considerations of uni- V 

formity and predictability of the law on this subject re- < 

quire that the function of determining the question of 
legal protectibility, i.e. concreteness, be exclusively re- % 

served to the courts. * 

III v 

The Newness, Novelty, and Originality of Appellee’s Idea 

Was Unsupported by the Evidence. ^ 

Appellee testified that “he felt” and “he thought that” 
the idea of presenting vocal and instrumental talent of I 

high school children on a radio program was original but ^ 

his was the only testimony to that effect. (J.A. 33, 35, 

44) Advertising men and school authorities testified di- ., 
rectly to the contrary. (J.A. 78, 79, 82, 85, 86, 98-100, 103) 

Appellee conceded that there was nothing new in ama¬ 
teur shows as such and further admitted that he was well 
aware that amateur talent of various sorts, was sought \ 

from among the public school pupils. (J.A. 43, 44) It 
was his contention that seeking vocal and instrumental tal¬ 
ent from school pupils as the talent source for presenta- * 

tion over the radio was the uniqueness of his idea. No 
other feature of his plan was claimed to constitute new- , 

ness or novelty. 
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In Hampton v. La Salle Hat Co 88 F. Supp. 153 (D. C., 
S.D.N.Y.) the court said of an idea certainly no less 
novel and new than appellee’s: 

Thus it is evident just from the testimony of plain¬ 
tiff, without reference to the many exhibits submitted 
by the defendant, that the idea of sponsored advertis¬ 
ing using prominent Negro athletes was not new or 
novel at the time it was communicated by plaintiff 
to defendant. Indeed the fact is so well known that 
the court can take judicial notice of it. 

IV 

The Trial Court Abused Its Discretion by: 

(1) Allowing the Appellee to Include as an Assump¬ 
tion in a Hypothetical Question That the Idea Was in 
Fact New, Novel and Original. 

(2) Requiring That an Answer to the Court’s Hypo¬ 
thetical Question Asked of Appellant’s Expert Witness 
Be Based on the Assumption That the Idea Was in 
Fact Novel. 

At the trial, counsel for appellee sought to show the 
market value of Mr. Belt’s idea by means of a hypotheti¬ 
cal question put to an expert in the advertising field. In 
the question, the essentials of the idea were set out as 
assumed facts. Also factually assumed therein was the 
proposition that the idea was new, novel and original. 
Appellant objected to the inclusion of that assumption 
as stating a legal conclusion, but was overruled by the 
trial court and the hypothetical question was placed to 
and answered by the witness as framed. (J.A. 69, 70, 73.) 

Thereafter, counsel for appellant interrogated his own 
advertising expert on the question of market value. In 
so doing, he framed a hypothetical question in which the 
nature of the idea w*as described in accordance with the 
undisputed facts as disclosed by the evidence. His ques¬ 
tion did not rest on any assumption either that the idea 


30 


was new or novel or that it was not new or novel. (J.A. 
87 ) 

Thereupon the following ensued. 

“THE WITNESS: That would be a proposal on 
which it would be difficult to place any particular 
value, if it involved school children, which is not a 
new or novel approach to radio, and if it involved no 
continuing services other than the presentation of 
the facts as you presented them. 

If I thought well of the idea, because I wanted to 
use it, I don’t know whether I would be inclined to 
pay anything or a very nominal amount. 

THE COURT: It isn’t what you would be in¬ 
clined to pay; but it would be the value of the idea 
in the trade, under the circumstances recited by Mr. 
Ryan in his question. 

THE "WITNESS: I would say, Your Honor, that 
it would have none, if it had no novel or new as¬ 
pects to it. 

THE COURT: I think we have to assume it was 
novel. Of course, the jury will have to determine 
whether it was novel or not. But for the purpose of 
the hvpothetical question, you have to assume it was 
novel. And then you may ask the witness, if it were 
novel, what would be its market value. (Emphasis 
added.) 

MR RYAN: If your Honor please, I disagree 
with Your Honor. 

THE COURT: Very well. The Court will ask the 
question and it will be the Court’s question. 

MR. RYAN: All right, sir. 

THE COURT: Assume for the sake of argument 
that this was a novel idea. Then under the circum¬ 
stances recited by Mr. Ryan in his question, what 
would be its fair market value in the trade, or what 
would be the fair compensation that would be paid 
for the i dea alone, without any services? 

THE WITNESS: Without any services at all? I 
might preface what I say, Your Honor, by saying it 
is a difficult question to answer. 

THE COURT: No doubt. 


THE WITNESS: * * • Under normal circum¬ 
stances, Your Honor, I think it would be advertising 
agency practice not to entertain such an idea. 

THE COURT: No. Suppose it is entertained. 
Suppose it is purchased. Suppose the idea is novel. 
We are trying to get a market value. Of course, we 
are not deciding now whether it is novel. The jury 
will have to pass on that at a later stage. But you 
have to assume that as a hypothesis.” (J.A. 88, 89) 

It is submitted that the trial court erred first bv allow- 

* 

ing appellee to assume as a proven fact in its hypothetical 
question the novelty and newness of the idea and sec¬ 
ondly by requiring that appellant’s 'witness in answering 
the Court’s question first assume as a proven fact that 
Mr. Belt’s idea was novel. 

Under the rule that each side has the right to an opin¬ 
ion from an expert witness upon any hypothesis reason¬ 
ably consistent with the evidence ( Moyer v. Aetna Life 
Ins. Co., 126 F. 2d 141 (3rd Cir. 1941)) appellant’s coun¬ 
sel apparently would have been justified in asking his 
expert witness to assume that appellee’s idea was not new 
or novel because the evidence supported that conclusion. 
However, as has been already pointed out appellant’s 
counsel did not attempt to go that far. Instead, he merely 
framed his hypothetical question in accordance with the 
nature of the idea as the evidence in the case showed it to 
be. A fortiori, therefrom, the trial court should not have 
interrupted and, sua sponte, required an assumption that 
the idea was a novel one. 

It is also the rule that the fairness of a hypothetical 
question is largely a matter resting in the discretion of 
the trial court. Permanente Metals Corporation v. Pista, 
154 F. 2d 568 (9th Cir. 1946). This is so because wha't 
constitutes a fair and proper hypothetical question de¬ 
pends largely upon the special circumstances of each 
case. Horton v. United States, 15 App. D. C. 310, 327 


(1899); Fuchs v. Aronoff, 46 A. 2d 701 (D. C. Mun. App. 
1946). 

In this case the ultimate factual question of novelty 
vel non of the idea was for the jury. It seems therefore 
that in such a case logic and principles of equal justice 
would require that neither side be permitted to assume 
that ultimate fact in accordance with its version of the 
case in hypothetical questions put to experts testifying on 
the question of market value of the idea. Or, if one side is 
granted such a privilege considerations of equity would 
likewise require in the other side a corresponding privi¬ 
lege. In this case appellee was permitted in its hypotheti¬ 
cal question to assume as a proven fact the novelty of the 
idea. The appellant on the other hand wras precluded 
from framing a question free and clear of an assumption 
one way or another as regards novelty, being posed to a 
person in the advertising business. Taking over the 
questioning, the court propounded a hypothetical ques¬ 
tion to appellant’s witness based on the ultimate factual 
conclusion contended for by the appellee. 

It is respectfully submitted that the trial court by rea¬ 
son of having brought about such a one-sided situation 
must be held to have abused its discretion in respect of 
the scope and limitation of hypothetical questions. The 
action of the trial court was tantamount to directing the 
jury to find that appellee’s idea w^as new and novel, since 
all hypothetical questions permitted, so concluded. 

CONCLUSION 

The idea herein was an abstract business suggestion 
in w'hieh there is no property right. Since prior to its 
voluntary and unsolicited disclosure no contract express 
or implied was entered into regulating that disclosure 
there exists no cause of action for its subsequent use. 


The question whether an idea is not abstract by reason 
of its having been reduced to “concrete” form (and hence 
entitled to legal protection) is a question of law which 
was erroneously submitted to the jury and which can 
and should be decided by this Court. 

The record establishes that there was insufficient evi¬ 
dence to sustain the jury’s finding that the idea herein 
was new and novel. 

In the circumstances of this case the trial court’s rul¬ 
ings in respect of the facts to be properly assumed in 
hypothetical questions in which the nature of the idea 
herein was described and which were asked of expert wit¬ 
nesses testifying to the market value of the idea consti¬ 
tuted an abuse of its discretion which resulted in prejudi¬ 
cial error to the appellant. 

For the reasons above stated, it is respectfully sub¬ 
mitted that the judgment of the court below should be 
reversed. 

Respectfully submitted, 

Harry L. Ryan, Jr. 

Roger J. Whiteford 

Duane G. Derrick 
815 - 15th Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 
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QUESTIONS PRESENTED 

The questions presented for this Court to decide are: 

1. Was the plaintiff entitled to recover from the de¬ 
fendant for the use by the defendant of a novel and origi¬ 
nal idea or scheme of the plaintiff for a radio program, 
where such idea or scheme had been reduced to a concrete 
form and disclosed to the defendant under circumstances 
indicating that the plaintiff expected to be compensated 
for such idea or scheme if it were used by the defendant? 

2. Was it error for the Court to submit to the jury 
for determination the question of whether or not the 
plaintiff’s idea had been reduced to a sufficiently concrete 
form before its submission to the defendant? 

3. Was there sufficient evidence upon which the jury 
could base its finding of novelty? 

4. Did the Court err in its rulings upon certain hypo¬ 
thetical questions? 
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Hamilton National Bank, Appellant, 

v. 

Lloyd K. Belt, Appellee . 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The appellant has correctly stated the facts with this 
one important exception. Mr. Belt, plaintiff in the Court 
below and now the appellee, testified that at the time he 
went to see Mr. Peters, of the defendant Bank, he stated 
, to Mr. Peters that he had a unique idea for a radio pro¬ 
gram, and that he wanted to sell the right to use this idea 
to the Bank. After explaining what the idea was, Mr. 
Peters told him, in effect, that the Bank would not pay 
him for the use of the idea until it was put into use. 
(J.A. 35A) 



SUMMARY OP ARGUMENT 


Appellee agrees that questions numbered 1 and 2 here 
presented apparently are of first impression in this juris¬ 
diction. However, appellee contends that the rule ob¬ 
taining in the Federal Courts in other jurisdictions does 
not differ from that adopted by the trial Court in this 
case, and further, that the better state decisions are in 
harmony with it. Appellee suggests that the facts of the 
cases relied upon by the appellant are distinguishable 
from the facts in this case, and that the trial Court prop¬ 
erly applied the law to the proven facts. 

It is the rule in both state and federal courts that an 
idea, provided it is not a mere abstraction, and provided, 
further, that it is novel and original and hitherto unpub¬ 
lished, is a property right which the law will protect, if 
it is divulged under circumstances indicating that com¬ 
pensation is expected if it is used. The theory upon 
which recovery may be had is either in tort or upon con¬ 
tract implied in law or in fact. 

The determination of the questions of whether or not 
the idea was new and original and whether it had been 
reduced to some concrete form were for the jury. There 
was sufficient evidence in this case upon which the jury 
could base its findings as to novelty and originality of the 
idea or scheme, and as to whether it had been reduced to 
a concrete form. 

The trial Court properly allowed the plaintiff to base 
his hypothetical question relating to the measure of dam¬ 
ages upon the assumption that the plaintiff’s idea was 
novel and original. Such assumption was fully justified 
by the evidence. The purpose of the question was to es¬ 
tablish a market value if the idea was novel and original, 
and the Court properly instructed the jury on this point. 
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ARGUMENT 

I 

One Who Originates and Reduces to Some Concrete 
Form a Novel Plan or Scheme for a Radio Program and 
Divulges it to Another Under Circumstances Indicating 
That He Expects Compensation for it if it is Used, is 
Entitled to Recover the Market Value Thereof From That 
Person if He Used it Without the Originator’s Authority. 

This principle of law has been recognized for a long 
time, although apparently it has never before arisen in 
this jurisdiction. It has been presented in both state and 
federal courts. Stanley v. Columbia Broadcasting Co., 35 
Cal. 2d 653, 221 P. 2d 73, 23 A.L.R. 2d 216; Liggett <& 
Myers Tobacco Co., Inc. v. Meyer, 101 Ind. App. 420, 194 
N.E. 206; Ryan Associates v. Century Brewing Co., 185 
Wash. 600, 55 P. 2d, 1053, 104 A.L.R. 353; O’Brien v. 
RJC.O. Pictures, Inc., 68 F. Supp. 13; Bowen v. Yankee 
Network, et al. t 46 F. Supp. 62; Cole v. Phillips H. Lord 
Co., Inc., 28 NYS 2d 404; Haskins v. Ryan, 71 N.J. Eq. 
575, 64 Atl. 436, (Aff’d. 75 N.J. Eq. 623, 73 Atl. 1118; 
Jones v. Ulrich, 342 Ill. App. 16, 95 N.E. 2d 113; Booth 
v. Stutz Motor Car Co. of America, 56 F. 2d 962. 

Several of the cases cited above are relied upon by the 
appellant but the decisions -were on the facts of the par¬ 
ticular cases. The principle of law is clearly recognized. 
A careful examination of other authorities reveals that 
the Courts have recognized the existence of the rule con¬ 
tended for by the appellee herein, but for one reason or 
another the facts of the cases did not fall within the an¬ 
nounced principle. 

In Haskins v. Ryan, 64 Atl. 436, supra, quoted at length 
by the appellant, there was no claim to novelty or origi¬ 
nality by the plaintiff, nor was the idea divulged under 
circumstances indicating that compensation was expected. 
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The plaintiff’s plan in that case was no more than a 
scheme to raise a sum of money to buy up all the manu¬ 
facturing plants engaged in a certain type of business 
and to consolidate them into one. Certainly this is a mat¬ 
ter of common knowledge. Moreover, that case was a suit 
in equity for an accounting of the profits, and since there 
was no contract, no relief could be given. The Court did 
say, that if the plaintiff was entitled to any relief, he 
should have sued at law for the market value of his plan. 

In Lueddecke v. Chevrolet Motor Co., 70 F. 2d 345, the 
Court recognized the rule but concluded that there was 
nothing new in the idea of redistribution of weight, that 
the idea was not original, and therefore there could be 
no recovery. As an additional ground for sustaining the 
demurrer to the plaintiff’s case, the court held that there 
were no words or conduct upon which a contract implied 
in law or in fact could exist. 

In Bowen v. Yankee Net Work, supra, there was no 
allegation that the defendant stated or implied it would 
pay for the idea if it was used, and in that case it is 
significant to note that the Court refers to the case of 
Liggett <& Myers Tobacco Co. Inc. v. Meyer, supra, with 
approval, and the latter case was relied upon by the ap¬ 
pellee at the trial and is cited with approval in the 
opinion of the trial Court in this case. 

In O’Brien v. R.K.O. Pictures Inc., supra, the court de¬ 
termined that the plan was too abstract, but nevertheless 
recognized the rule. In Booth v. Stutz Motor Car Co. of 
America, 56 F. 2d 962, while affirming in part a dismissal 
on another ground, the court reversed in part and stated 
that there should be a recovery based on the use of 
Booth’s idea in designing the new car. The other au¬ 
thorities relied upon by the appellant may be distin¬ 
guished on one point or another. 

Appellee contends that the rule is correctly stated in 
Stanley v. Columbia Broadcasting Co., supra, as follows: 
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“. . . it may be stated that the right of the originator 
of an idea to recover from one who uses or infringes 
it seems to depend upon whether or not the idea was 
novel and reduced to concrete form prior to its ap¬ 
propriation by the defendant, and, where the idea 
was disclosed by the originator to the appropriator, 
whether such disclosure took place under circumstan¬ 
ces indicating that compensation was expected if the j 
idea was used”. j 

“Where these prerequisites exist, recovery may be > 
had upon the theory of contract implied in fact or 
in law”. 

The case at bar falls squarely within this principle. At 
the first meeting between Mr. Belt and Mr. Peters of the 
defendant Bank, and before the idea was disclosed, Mr. 
Belt informed Mr. Peters that he had an idea to sell. At 
that same meeting, after the disclosure, Mr. Peters stated, 
in substance, that the idea would not be paid for until it i 
was used. He then hired Mr. Belt to do those things nec~ I 
essary to get the program organized for broadcast, using 
exactly the same plan. He gave Mr. Belt a written con¬ 
tract 1 in which it was stated, in substance, that if and 
when the program was actually broadcast, Mr. Belt’s 
compensation would be the subject of further negotiation. 

n 

The Question of Whether or Not the Idea or Scheme 
Was Reduced to Some Concrete Form Prior to Disclosure 
Was for the Jury. 

I 

Appellee suggests that the trial Court properly sub¬ 
mitted to the jury the question of whether or not the plan 
was reduced to some concrete form, or a sufficiently con¬ 
crete form. Certainly it was a question of fact as to 
whether or not the program as actually broadcast by the 
defendant followed the plan as set forth in the plaintiff’s 


1 Plaintiff’s Exhibit No. 1, J.A. USA 
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letter 2 to Dr. Nelson of the school board and the letter of 
Mr. Peters, 3 written in collaboration with Mr. Belt, and 
sent to Dr. Corning, also of the school board. If the 
plan as set forth in the letters was in sufficient detail to 
enable the jury to find that the broadcast followed it, then 
the plan was in some concrete form, or a sufficiently con¬ 
crete form. Concrete as here used does not mean a word 
for word dialogue of the program, for the plaintiff is not 
suing under the copyright statute. As was said oy the 
court in Jones v. Ulrich, 95 N.E. 2d 113, 342 HI. App. 16, 
a similar case: 

“Although the idea to be protected must be concrete 
to a degree, there appears no requirement that it 
must be tangible and in a material form to entitle it 
to the protection of a court of equity. The principal 
value is the inventive idea when clearly defined, as it 
is fairly inferable that the alleged idea was defined 
at the time of disclosure, and it would seem arbitrary 
to protect the inventor against a breach of confidence 
only when he can immediately exhibit a material thing 
demonstrating his invention.” (Emphasis supplied). 

It would seem, therefore, that “in some concrete form” 
or “sufficiently concrete’’ raises a factual question. 

It is respectfully suggested that we have arrived at that 
point where the law should give protection to a right 
■which the advertising business recognizes as actually exist¬ 
ing. Until the advent of radio and television, the means 
of communicating ideas usually had tangible form, except 
for the spoken word, which, because of physical limita^ 
tions had limited value. The copyright and patent stat¬ 
utes and the common law copyright afforded adequate 
protection. The new media, however, have opened up an 
entirely new and valuable field for the type of idea here 

2 Plaintiff's Exhibit No. 3, J.A. 115A. 

3 Plaintiff’s Exhibit No. 4, J.A. 118A. 
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presented, and it is not the word content that has the 
value, but the unusual presentation that creates interest 
in the listening and viewing public, thereby bringing the 
name of the sponsor and his business before a greater 
number of people. This was true in the cases of Stanley 
v. Columbia, Broadcasting Co., supra, and Cole v. PhiUips 
B. Lord Co., supra. In the instant case, the expert wit¬ 
nesses, including those called by the defendant, testified 
that an idea or scheme such as that of the plaintiff, has a 
value, provided it is novel and original. They testified 
that there were customs in the business for arriving at 
the market value of such ideas. These were sometimes 
based on weekly rates and sometimes on a percentage of 
the cost of production to the sponsor. (J.A. 73A, 81A, 
88A, 89A). The witness Charles testified that there is a 
custom in the advertising business to make a contract 
fixing the price to be paid for such an idea before using 
the same. (J.A. 73A) The implication is obvious. The 
trade recognizes that a right exists under the circum¬ 
stances proved in this case. Cole v. Phillips H. Lord Co. 
Inc., supra, 28 NYS 2d 404. The law should afford its 
protection to this property right, and it can be done 
under the facts in this case by applying the rule herein 
adopted without the dangers expressed in the criticism of 
the Liggett & Myers case, supra, as set forth in the ap¬ 
pellants brief. 

We believe that this is what the trial Court had in 
mind when it stated in its opinion, 

“One of the basic characteristics of the common law 
is that it is not static but is endowed with vitality 
and the capacity to grow. It never becomes perma¬ 
nently crystallized but changes and adjusts itself from 
time to time to new developments in social and eco¬ 
nomic life in order to meet the changing needs of 
society * # 


There Was Sufficient Evidence Upon Which the Jury 
Based Its Finding That the Idea or Scheme Was Origi¬ 
nal and Novel. 

There is no question of the originality of the idea or 
scheme. The plaintiff testified that he conceived the idea, 
and there was no substantial evidence to the contrary. 
He further testified that he was in the radio advertising 
business and that he knew of no other program then or 
theretofore existing which embodied the features of the 
plan. This was not merely an amateur radio talent show, 
but was one which employed the talented students of par¬ 
ticular high schools in presentations conducted by the 
school officials, and endorsed and supervised by the school 
board. Therefore, you might say that these programs 
were a presentation of the actual classroom activities over 
the air. No witness identified any other program like it 
when required to fix the time, place and name of such 
program. Therefore, the finding of the jury on this ques¬ 
tion should not be disturbed. 

IV 

The Trial Court Properly Allowed the Plaintiff to Base 
His Hypothetical Question Relating to the Measure of 
Damages on the Assumption That the Idea Was Novel 
and Original. 

As the appellant points out in its brief, the framing of 
hypothetical questions is left to the sound discretion of 
the trial court. The court in the instant case did not 
abuse its discretion. There was substantial evidence of 
the novelty and originality of the appellee’s idea for 
submission to the jury. Therefore a reasonable inter¬ 
pretation of that evidence justified the assumption that 
the idea was new and original, and on this point the 
Court’s instruction was unmistakably clear. 
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In the last analysis, it is respectfully urged by the 
appellee that the court properly submitted the issues of 
fact in the case to the jury under perfectly proper in¬ 
structions of law. These questions of fact were the real 
issues in the case. The jury passed on these facts and 
its findings should not be disturbed. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 

James T. Barbour, Jr. 

Thomas H. Patterson 
Attorneys for Appellee 
Woodward Building 
733 - 15th Street, N. W. 
Washington, D. C. 



